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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 95-089-2]

Mexican Fruit Fly Regulations;
Addition of Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Mexican fruit fly
regulations by adding California to the
list of quarantined States and by
designating portions of Los Angeles
County and San Diego County, CA, as
regulated areas. The interim rule was
necessary to impose certain restrictions
on the interstate movement of regulated
articles from the regulated areas in
California in order to prevent the spread
of the Mexican fruit fly to noninfested
areas of the United States.

EFFECTIVE DATE: The interim rule was
effective on January 22, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247; or e-mail:
mstefan@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective January
22,1996, and published in the Federal
Register on January 26, 1996 (61 FR
2391-2393, Docket No. 95-089-1), we
amended the Mexican fruit fly
regulations in 7 CFR 301.64 by
guarantining the State of California and
designating as regulated areas portions

of Los Angeles County and San Diego
County, CA.

Comments on the interim rule were
required to be received on or before
March 26, 1996. We did not receive any
comments. The facts presented in the
interim rule still provide a basis for the
rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12778, the
National Environmental Policy Act, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 61 FR 2391-2393
on January 26, 1996.

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff; 161, 162, and 164-167; 7 CFR 2.22,
2.80, and 371.2(c).

Done in Washington, DC, this 21st day of
May 1996.

William S. Wallace,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-13282 Filed 5-24-96; 8:45 am]
BILLING CODE 3410-34-P

Farm Service Agency

7 CFR Part 703
RIN 0560-AE83
Wetlands Reserve Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This final rule removes
obsolete regulations pertaining to the
Wetlands Reserve Program (WRP).
Under the Department of Agriculture
Reorganization Act of 1994, Public Law
103-354, WRP program authority was
transferred to the Natural Resources

Conservation Service. This action is
being taken as part of the National
Performance Review program to
eliminate unnecessary regulations and
improve those that remain in force.

EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Cheryl Zavodny, Chief, Conservation
Programs Branch, Conservation and
Environmental Protection Division,
USDA, FSA, P.O. Box 2415, Ag Box
0513, Washington, DC 20013-2415 or
call 202—-720-7333.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and therefore
has not been reviewed by the Office of
Management and Budget (OMB).

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since the
Commodity Credit Corporation is not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
final rulemaking with respect to the
subject matter of these determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12778

This final rule has been reviewed in
accordance with Executive Order 12778.
The provisions of the final rule do not
preempt State laws, are not retroactive,
and do not involve administrative
appeals.

Executive Order 12372

This program/activity is not subject to
the provisions of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials. See notice
related to 7 CFR Part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).
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Paperwork Reduction Act

The amendments to 7 CFR Part 703
set forth in this final rule do not contain
information collections that require
clearance by OMB under the provisions
of 44 U.S.C. 35.

Background

This final rule removes 7 CFR Part
703 pertaining to the Wetlands Reserve
Program (WRP). WRP program authority
was transferred from the Farm Service
Agency to the Natural Resource
Conservation Service under the
Department of Agriculture
Reorganization Act of 1994, Public Law
No. 103-354. Therefore, 7 CFR Part 703
is obsolete. Regulations for the WRP are
now located in 7 CFR Part 620.

List of Subjects in 7 CFR Part 703

Administrative practices and
procedures, agriculture, Flood plains,
Grant programs—Agriculture, Grant
programs—natural resources, Reporting
and recordkeeping requirements,
Technical assistance, Wetlands.

PART 703—[REMOVED]

Accordingly, under the Authority of 7
U.S.C. 2202 and 7 CFR 2.42, 7 CFR Part
703 is removed.

Signed at Washington, DC, on May 20,
1996.

Bruce R. Weber,

Administrator, Farm Service Agency.

[FR Doc. 96-13211 Filed 5-24-96; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—CE-07-AD; Amendment 39—
9593; AD 96-09-17]

RIN 2120—AA64
Airworthiness Directives; Jetstream

Aircraft Limited Jetstream Models 3101
and 3201 Airplanes; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-17 concerning all Jetstream
Aircraft Limited (Jetstream) Models
3101 and 3201 airplanes, which
published in the Federal Register on
May 7, 1996 (61 FR 20644). That
publication incorrectly references a cue
for the pilot or crew member in severe
icing conditions. The AD currently

requires the pilot to follow certain
visual cues during flight in icing
conditions and the second of these cues
requires the pilot to look at the lower
surface of the wing. The word “lower”
is wrong in the second cue. The intent
of the AD in paragraph (a)(1), first
bullet, second cue, is to require the pilot
or crew member to look at the “upper”
surface of the wing. This action corrects
the AD to reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-17, Amendment 39-9593 (61 FR
20644, May 7, 1996), which applies to
Jetstream Models 3101 and 3201
airplanes. This AD requires a revision in
the Airplane Flight Manual (AFM) by
incorporating a warning into the
Limitations Section of the AFM. Within
this warning (in the first bulleted
paragraph) are cues for the pilot to
follow during flight in severe icing
conditions. The second cue references
accumulation of ice on the lower surface
of the wing aft of the protected area.

Need for the Correction

The AD incorrectly references the
“* * *|ower surface of the wing* * *”
instead of the upper surface of the wing.
Jetstream Models 3101 and 3201
airplanes are designed with the wings
sitting low on the body of the airplane,
which would not allow the pilot to
visually check the lower surface of the
wings on the airplane during flight
without exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20644), of Amendment
39-9593; AD 96-09-17, which was the
subject of FR Doc. 96-10727, is
corrected as follows:

§39.13

On page 20646, in the first column,
§39.13, paragraph (a)(1) of the AD, line
26 from the top of the column, correct
“—Accumulation of ice on the lower
surface” to read “—Accumulation of ice
on the upper surface”.

Action is taken herein to clarify this
requirement of AD 96-09-17 and to add
this AD correction to § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13). The effective date remains June
11, 1996.

[Corrected]

Issued in Kansas City, Missouri on May 17,
1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-13063 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—-CE-06—AD; Amendment 39—
9592; AD 96-09-16]

RIN 2120—AA64

Airworthiness Directives; Fairchild
Aircraft SA226 and SA227 Series
Airplanes; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-16 concerning all Fairchild
Aircraft (Fairchild) SA226 and SA227
series airplanes, which published in the
Federal Register on May 7, 1996 (61 FR
20643). That publication incorrectly
references a cue for the pilot or crew
member in severe icing conditions. The
AD currently requires the pilot to follow
certain visual cues during flight in icing
conditions and the second of these cues
requires the pilot to look at the lower
surface of the wing. The word ““lower”’
is wrong in the second cue. The intent
of the AD in paragraph (a)(1), first
bullet, second cue, is to require the pilot
or crew member to look at the
“upper”’surface of the wing. This action
corrects the AD to reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426— 6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-16, Amendment 39-9592 (61 FR
20643, May 7, 1996), which applies to
Fairchild SA226 and SA227 series
airplanes. This AD requires a revision in
the Airplane Flight Manual (AFM) by
incorporating a warning into the
Limitations Section of the AFM. Within
this warning (in the first bulleted
paragraph) are cues for the pilot to
follow during flight in severe icing
conditions. The second cue references
accumulation of ice on the lower surface
of the wing aft of the protected area.
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Need for the Correction

The AD incorrectly references the
“* * * Jower surface of the wing
* * *7 jnstead of the upper surface of
the wing. Fairchild SA226 and SA227
series airplanes are designed with the
wings sitting low on the body of the
airplane, which would not allow the
pilot to visually check the lower surface
of the wings on the airplane during
flight without exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20643), of Amendment
39-9592; AD 96-09-16, which was the
subject of FR Doc. 96-10724, is
corrected as follows:

§39.13 [Corrected]

On page 20644, in the second column,
§39.13, paragraph (a)(1) of the AD, line
20 from the top of the column, correct
“—Accumulation of ice on the lower
surface” to read “—Accumulation of ice
on the upper surface”.

Action is taken herein to clarify this
requirement of AD 96-09-16 and to add
this AD correction to § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains June 11,
1996.

Issued in Kansas City, Missouri on May 17,
1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-13062 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—CE—-01-AD; Amendment 39—
9587; AD 96-09-11]

RIN 2120—AA64
Airworthiness Directives; de Havilland,
Inc. DHC-6 Series Airplane; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-11 concerning de Havilland
DHC-6 series airplanes, which was
published in the Federal Register on
May 7, 1996 (61 FR 20616). That
publication incorrectly references a cue
for the pilot or crew member in severe
icing conditions. The AD currently
requires the pilot to follow certain
visual cues during flight in icing
conditions and the second of these cues
requires the pilot to look at the upper
surface of the wing. The word “upper”

is wrong in the second cue. The intent
of the AD in paragraph (a) (1), first
bullet, second cue, is to require the pilot
or crew member look at the “lower”
surface of the wing. This action corrects
the AD to reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-11, Amendment 39-9587 (61 FR
20616, May 7, 1996), which applies to
de Havilland DHC-6 series airplanes.
This AD requires a revision in the
Airplane Flight Manual (AFM) by
incorporating a warning into the
Limitations Section of the AFM. Within
this warning (in the first bullet
paragraph) are cues for the pilot to
follow during flight in severe icing
conditions. The second cue references
accumulation of ice on the upper
surface of the wing aft of the protected
area.

Need for the Correction

The AD incorrectly references the
“upper surface of the wing” instead of
the lower surface of the wing. The de
Havilland DHC-6 series airplanes are
designed with the wings sitting high on
the body of the airplane, which would
not allow the pilot to visually check the
upper surface of the airplane during
flight without exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20616), of Amendment
39-9587; AD 96-09-11, which was the
subject of FR Doc. 96-10728, is
corrected as follows:

§39.13 [Corrected]

On page 20635, in the third column,
§39.13, paragraph (a) (1) of the AD, the
19th line from the bottom of the
column, correct “—Accumulation of ice
on the upper surface” to read “‘—
Accumulation of ice on the lower
surface”.

Action is taken herein to clarify this
requirement of AD 96-09-11 and to add
this AD correction to §39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains June 11,
1996.

Issued in Kansas City, Missouri on May 17,
1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-13057 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—CE—-05-AD; Amendment 39—
9591; AD 96-09-15]

RIN 2120—AA64

Airworthiness Directives; Cessna
Aircraft Company Models 208 and
208B Airplanes; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-15 concerning all Cessna
Aircraft Company (Cessna) Models 208
and 208B airplanes, which was
published in the Federal Register on
May 7, 1996 (61 FR 20641). That
publication incorrectly references a cue
for the pilot or crew member in severe
icing conditions. The AD currently
requires the pilot to follow certain
visual cues during flight in icing
conditions and the second of these cues
requires the pilot to look at the upper
surface of the wing. The word “upper”
is wrong in the second cue. The intent
of the AD in paragraph (a) (1), first
bullet, second cue, is to require the pilot
or crew member to look at the “lower”
surface of the wing. This action corrects
the AD to reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—-6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-15, Amendment 39-9591 (61 FR
20641, May 7, 1996), which applies to
all Cessna Models 208 and 208B
airplanes. This AD requires a revision in
the Airplane Flight Manual (AFM) by
incorporating a warning into the
Limitations Section of the AFM. Within
this warning (in the first bulleted
paragraph) are cues for the pilot to
follow during flight in severe icing
conditions. The second cue references
accumulation of ice on the upper
surface of the wing aft of the protected
area.
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Need for the Correction

The AD incorrectly references the

. . upper surface of the wing. . .”
instead of the lower surface of the wing.
Cessna Models 208 and 208B airplanes
are designed with the wings sitting high
on the body of the airplane, which
would not allow the pilot to visually
check the upper surface of the wings on
the airplane during flight without
exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20641), of Amendment
39-9591; AD 96-09-15, which was the
subject of FR Doc. 96-10729, is
corrected as follows:

§39.13 [Corrected]

On page 20642, in the third column,
§39.13, paragraph (a)(1) of the AD, line
15 from the top of the column, correct
“—Accumulation of ice on the upper
surface” to read “—Accumulation of ice
on the lower surface”.

Action is taken herein to clarify this
requirement of AD 96-09-15 and to add
this AD correction to § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains June 11,
1996.

Issued in Kansas City, Missouri on May 17,
1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-13061 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—CE—-04—-AD; Amendment 39—
9590; AD 96-09-14]

RIN 2120-AA64
Airworthiness Directives; Dornier 228
Series Airplanes; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-14 concerning all Dornier
228 series airplanes, which was
published in the Federal Register on
May 7, 1996 (61 FR 20639). That
publication incorrectly references a cue
for the pilot or crew member in severe
icing conditions. The AD currently
requires the pilot to follow certain
visual cues during flight in icing
conditions and the second of these cues
requires the pilot to look at the upper
surface of the wing. The word “upper”

is wrong in the second cue. The intent
of the AD in paragraph (a)(1), first
bullet, second cue, is to require the pilot
or crew member to look at the “lower”
surface of the wing. This action corrects
the AD to reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-14, Amendment 39-9590 (61 FR
20639, May 7, 1996), which applies to
all Dornier 228 series airplanes. This AD
requires a revision in the Airplane
Flight Manual (AFM) by incorporating a
warning into the Limitations Section of
the AFM. Within this warning (in the
first bulleted paragraph) are cues for the
pilot to follow during flight in severe
icing conditions. The second cue
references accumulation of ice on the
upper surface of the wing aft of the
protected area.

Need for the Correction

The AD incorrectly references the
“* * * ypper surface of the wing
* * *” jnstead of the lower surface of
the wing. Dornier 228 series airplanes
are designed with the wings sitting high
on the body of the airplane, which
would not allow the pilot to visually
check the upper surface of the wings on
the airplane during flight without
exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20639), of Amendment
39-9590; AD 96-09-14, which was the
subject of FR Doc. 96-10722, is
corrected as follows:

§39.13

On page 20641, in the first column,
§39.13, paragraph (a)(1) of the AD, line
12 from the top of the column, correct
“—Accumulation of ice on the upper
surface” to read “—Accumulation of ice
on the lower surface”.

Action is taken herein to clarify this
requirement of AD 96-09-14 and to add
this AD correction to §39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

[Corrected]

The effective date remains June 11,
1996.

Issued in Kansas City, Missouri on May 17,
1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-13060 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—-CE-03-AD; Amendment 39—
9589; AD 96-09-13]

RIN 2120—AA64

Airworthiness Directives; Beech
Aircraft Corporation Models 99, 99A,
A99A, B99, C99, B200, B200C, 1900,
1900C, and 1900D Airplanes;
Correction

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-13 concerning Beech
Aircraft Corporation (Beech) Models 99,
99A, A99A, B99, C99, B200, B200C,
1900, 1900C, and 1900D airplanes,
which published in the Federal Register
on May 7, 1996 (61 FR 20638). That
publication incorrectly references a cue
for the pilot or crew member in severe
icing conditions. The AD currently
requires the pilot to follow certain
visual cues during flight in icing
conditions and the second of these cues
requires the pilot to look at the lower
surface of the wing. The word “lower”
is wrong in the second cue. The intent
of the AD in paragraph (a)(1), first
bullet, second cue, is to require the pilot
or crew member to look at the “upper”
surface of the wing. This action corrects
the AD to reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—-6934;
facsimile (816) 426—2169.
SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-13, Amendment 39-9589 (61 FR
20638, May 7, 1996), which applies to
Beech Models 99, 99A, A99A, B99, C99,
B200, B200C, 1900, 1900C, and 1900D
airplanes. This AD requires a revision in
the Airplane Flight Manual (AFM) by
incorporating a warning into the
Limitations Section of the AFM. Within
this warning (in the first bulleted
paragraph) are cues for the pilot to
follow during flight in severe icing
conditions. The second cue references
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accumulation of ice on the lower surface
of the wing aft of the protected area.

Need for the Correction

The AD incorrectly references the
“* * * Jower surface of the wing
* * *7 jnstead of the upper surface of
the wing. Beech Models 99, 99A, A99A,
B99, C99, B200, B200C, 1900, 1900C,
and 1900D airplanes are designed with
the wings sitting low on the body of the
airplane, which would not allow the
pilot to visually check the lower surface
of the airplane during flight without
exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20638), of Amendment
39-9589; AD 96-09-13, which was the
subject of FR Doc. 96-10723, is
corrected as follows:

§39.13 [Corrected]

On page 20639, in the second column,
§39.13, paragraph (a)(1) of the AD, line
10 from the top of the column, correct
“—Accumulation of ice on the lower
surface” to read “—Accumulation of ice
on the upper surface”.

Action is taken herein to clarify this
requirement of AD 96—-09-13 and to add
this AD correction to §39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains June 11,
1996.

Issued in Kansas City, Missouri on May 17,
1996
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-13059 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—-CE-02—-AD; Amendment 39—
9588; AD 96-09-12]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileiro de Aeronautico, S.A. Models
EMB-110P1 and EMB-110P2
Airplanes; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This action makes a
correction to Airworthiness Directive
(AD) 96—09-12 concerning Empresa
Brasileiro de Aeronautico, S.A.
(EMBRAER) Models EMB-110P1 and
EMB-110P2 airplanes, which published
in the Federal Register on May 7, 1996
(61 FR 20636). That publication

incorrectly references a cue for the pilot
or crew member in severe icing
conditions. The AD currently requires
the pilot to follow certain visual cues
during flight in icing conditions and the
second of these cues requires the pilot
to look at the lower surface of the wing.
The word “lower” is wrong in the
second cue. The intent of the AD in
paragraph (a)(1), first bullet, second cue,
is to require the pilot or crew member
to look at the “upper” surface of the
wing. This action corrects the AD to
reflect this change.

EFFECTIVE DATE: June 11, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
John Dow, Aerospace Engineer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION: On May 7,
1996, the Federal Aviation
Administration (FAA) issued AD 96—
09-12, Amendment 39-9588 (61 FR
20636, May 7, 1996), which applies to
EMBRAER Models EMB-110P1 and
EMB-110P2 airplanes. This AD requires
arevision in the Airplane Flight Manual
(AFM) by incorporating a warning into
the Limitations Section of the AFM.
Within this warning (in the first
bulleted paragraph) are cues for the
pilot to follow during flight in severe
icing conditions. The second cue
references accumulation of ice on the
lower surface of the wing aft of the
protected area.

Need for the Correction

The AD incorrectly references the
“* * * |lower surface of the wing
* * * jnstead of the upper surface of
the wing. The EMBRAER Models EMB-
110P1 and EMB-110P2 airplanes are
designed with the wings sitting low on
the body of the airplane, which would
not allow the pilot to visually check the
lower surface of the airplane during
flight without exiting the airplane.

Correction of Publication

Accordingly, the publication of May
7, 1996 (61 FR 20636), of Amendment
39-9588; AD 96-09-12, which was the
subject of FR Doc. 96-10725, is
corrected as follows:

§39.13 [Corrected]

On page 20637, in the second column,
§39.13, paragraph (a) (1) of the AD, the
second to the last line from the bottom
of the column, correct “—Accumulation
of ice on the lower surface” to read “—
Accumulation of ice on the upper
surface”.

Action is taken herein to clarify this
requirement of AD 96-09-12 and to add

this AD correction to § 39.13 of the
Federal Aviation Regulations (14 CFR
39.13).

The effective date remains June 11,
1996.

Issued in Kansas City, Missouri, on May
17, 1996.
Michael Gallagher,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 96-13058 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-SW-32—-AD; Amendment
39-9634; AD 96-11-09]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company Model R44 Helicopters
AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Robinson Helicopter
Company (Robinson) Model R44
helicopters, that requires an adjustment
to the low-RPM warning unit threshold
to increase the revolutions-per-minute
(RPM) at which the warning horn and
caution light activate, and revisions to
the R44 Rotorcraft Flight Manual that
prohibit flight with the throttle governor
(governor) selected off, except in certain
situations. This amendment is prompted
by an FAA Technical Panel Review of
Robinson accident history data which
revealed that main rotor (M/R) blade
stall at abnormally low M/R RPM
resulted in accidents. The actions
specified by this AD are intended to
minimize the possibility of pilot
mismanagement of the M/R RPM, which
could result in unrecoverable M/R stall
and subsequent loss of control of the
helicopter.

EFFECTIVE DATE: July 2, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Bumann, Aerospace Engineer,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Blvd.,
Lakewood, California 90712-4137,
telephone (310) 627-5265; fax (310)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Robinson Model
R44 helicopters was published in the
Federal Register on February 2, 1996
(61 FR 3882). That action proposed to
require resetting the warning unit to
activate the warning horn and caution
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light at 96% to 97% RPM, and revisions
to the R44 Rotorcraft Flight Manual that
prohibit flight with the governor

selected off, except in certain situations.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Two comments were received. One
commenter supports the proposal. The
other commenter states that the
proposal should not be issued since it
is unnecessary with little impact on
safety. The commenter notes that
Robinson Helicopter R44 Service
Bulletin SB-7A, revised June 8, 1995,
already requires all helicopters to be
updated with the low RPM warning
horn threshold between 96% to 98%
RPM. Additionally, the commenter
states that all U.S. registered aircraft
have the current revision of the R44
Rotorcraft Flight Manual (RFM)
incorporating the governor off
limitation.

The FAA does not concur.
Manufacturer’s Service Bulletins are not
mandatory for Part 91 operators.
Similarly, flight manual revisions are
not required to be inserted in the RFM
unless the revision is required by an
AD. The FAA has determined that AD
action should be taken to ensure that all
U.S. operators have incorporated the
revision to the Limitations section of the
FAA-approved R44 RFM regarding
operation of the governor.

The same commenter also disagrees
with the proposed action requiring an
instructor pilot to be present with a
high-time experienced pilot while
practicing emergency procedures with
the governor off. The commenter notes
that since the R44 RFM requires the
governor off for autorotations, high-time
experienced pilots would only be
allowed to practice autorotations with
an instructor pilot present. The
commenter believes that a pilot should
be able to practice autorotations without
an instructor.

The FAA concurs. Pilots should be
able to reinforce their training by
practicing maneuvers in which they
have already demonstrated proficiency.
Pilots who have received an
endorsement from a certified flight
instructor to act as a pilot in command
of a Robinson R44 helicopter should be
allowed to practice emergency
procedures training without the
assistance of a flight instructor. This
final rule is revised to require the
Limitations section of the R44 RFM to
read ““Flight prohibited with governor
selected off, with exceptions for inflight
system malfunction or emergency
procedures training.”

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed except
for revisions to paragraph (b) to delete
the words “with an instructor pilot”
from the requirement ““flight prohibited
with governor selected off, with
exceptions for inflight system
malfunction or emergency procedures
training with an instructor pilot.”

The FAA estimates that 20 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 0.2
work hour per helicopter to accomplish
the actions, and that the average labor
rate is $60 per work hour. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$240.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 96-11-09 Robinson Helicopter Company:
Amendment 39-9634. Docket No. 95—
SW-32-AD.

Applicability: Model R44 helicopters,
serial numbers (S/N) 0001 through 0183 and
0189, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 30 days after
the effective date of this AD, unless
accomplished previously.

To minimize the possibility of pilot
mismanagement of the main rotor (M/R)
RPM, which could result in M/R stall and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Adjust the A569-6 low-RPM warning
unit so that the warning horn and caution
light activate when the M/R RPM is between
96% and 97% rotor RPM in accordance with
the procedures contained in the applicable
maintenance manual.

(b) Insert page 2—7 of the FAA-approved
Robinson Helicopter Company R44 Rotorcraft
Flight Manual, revised July 25, 1995, into
each Model R44 helicopter’s flight manual,
and make pen-and-ink changes to page 2—7
to add the word “inflight” before “‘system
malfunction,” and change ‘“‘and’ to “‘or,” so
that the affected limitation will state “‘Flight
prohibited with governor selected off, with
exceptions for inflight system malfunction or
emergency procedures training.”

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
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21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(e) This amendment becomes effective on
July 2, 1996.

Issued in Fort Worth, Texas, on May 15,
1996.
Daniel P. Salvano,
Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 96-13207 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 95-SW-27-AD, Amendment
39-9633; AD 96-11-08]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company Model R22
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Robinson Helicopter
Company (Robinson) Model R22
helicopters, that currently requires
installing a low-rotor RPM caution light
and resetting the low-RPM warning unit
to activate the warning horn and caution
light at 94% to 96% revolutions-per-
minute (RPM). This amendment
requires installation of an improved
throttle governor; an adjustment to the
low RPM warning unit threshold to
increase the RPM at which the warning
horn and caution light activate; and,
revisions to the R22 Rotorcraft Flight
Manual that prohibit flight with the
improved throttle governor selected off,
except in certain situations. This
amendment is prompted by an FAA
Technical Panel review of Model R22
accident history data which revealed
that main rotor (M/R) blade stall at
abnormally low M/R RPM resulted in
accidents. The actions specified by this
AD are intended to minimize the
possibility of pilot mismanagement of
the M/R RPM, which could result in
unrecoverable M/R blade stall and
subsequent loss of control of the
helicopter.

EFFECTIVE DATE: July 2, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Bumann, Aerospace Engineer,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Blvd.,
Lakewood, California 90712-4137,
telephone (310) 627-5265; fax (310)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal

Aviation Regulations (14 CFR part 39)
by superseding AD 82-23-51,
Amendment 39-4645, (48 FR 21894,
May 16, 1983), which is applicable to
Robinson Helicopter Model R22
helicopters, was published in the
Federal Register on December 14, 1995
(60 FR 64129). That action proposed to
require installation of an improved
throttle governor; an adjustment to the
warning unit threshold to increase the
RPM at which the warning horn and
caution light activate; and, revisions to
the R22 Rotorcraft Flight Manual.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Discussion of Comments

Eight commenters responded to the
NPRM. These commenters are the
National Transportation Safety Board
(NTSB), Helicopter Association
International (HAI), Helicopter
Association of Australia, Civil Aviation
Safety Authority Australia, the
Robinson Helicopter Association, the
manufacturer, and two helicopter
operators. Comments were received on
the proposal to increase the threshold of
the low rotor RPM warning unit, the
proposal to require installation of the
improved throttle governor, the
proposal to limit operations with the
governor selected off, and proposed
Rotorcraft Flight Manual (RFM) changes
and other general comments. The
commenters’ positions and the FAA
response to each of these positions are
summarized as follows:

Increase in Threshold of Warning Unit

Three commenters support and no
commenters object to the proposal to
increase the low rotor RPM warning
unit horn and caution light threshold
from 95+1% RPM to between 96% and
97% RPM. Therefore, the proposal is
adopted as proposed.

Installation of Improved Throttle
Governor

Three commenters support and five
commenters oppose the proposal to
require installation of a throttle
governor on all Model R22 helicopters.
The two commenters from Australia
oppose mandating installation of a
throttle governor and state that although
the throttle governor would reduce pilot
workload and enhance public safety,
mandatory installation of the governor
is unnecessary since no conclusive
evidence exists to indicate that a Model
R22 accident in their country was
caused by abnormally low RPM.
Therefore, very few accidents would

have been prevented with a governor
installed. Additionally, these two
commenters suggest that the FAA allow
more time to determine whether
implementation of Special Federal
Aviation Regulation (SFAR 73) on
March 27, 1995, mandating awareness
training for low time pilots and special
training requirements for flight
instructors, will necessitate any further
safety action.

Another commenter states that the
improved throttle governor is not
necessary based upon their analysis of
the National Transportation Safety
Board (NTSB) accident data for the
Model R22 from January 1992 to
December 1995. The commenter noted
that the overall number of R22 accidents
declined with the implementation of
SFAR 73 and the issuance of
Airworthiness Directive 95-11-09,
effective July 14, 1995, prohibiting low
“g” maneuvers.

Another commenter states that recent
accident statistics show that no R22
accident in 1995 could be attributed to
low rotor RPM. The commenter states
that the awareness training has had a
positive effect and that mechanical
solutions should be deleted or put on
hold until evidence is available which
indicates that the proposed changes are
necessary.

A fifth commenter states that the
proposal to require installation of the
improved throttle governor may not
increase safety in any way and may
cause additional accidents since some
low time pilots may become too reliant
on the governor and not realize other
difficulties such as carburetor icing.

The FAA does not concur. Although
accident data presented indicates that
low rotor stall due to improper throttle
management has not resulted in recent
R22 accidents, several of the 31 fatal
accidents in the period from 1981 to the
present involving main rotor to fuselage
contact have exhibited signs of low rotor
stall due to low rotor RPM. Accident
records provided by the NTSB indicate
that there were 33 non-fatal accidents in
a 10 year period, from June 1985 to June
1995, in which failure to maintain rotor
RPM was a casual factor. These
accidents all resulted in at least
substantial damage to the airframe. The
FAA’s recently completed study
indicates that the potential exists for
these types of accidents due to throttle
mismanagement. Installation of the
improved throttle governor will reduce
the possibility of throttle
mismanagement.

Even with the improved training, as
stipulated in SFAR 73, the possibility of
M/R stall due to throttle
mismanagement still exists. The current
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R22 fleet consists of helicopters that
have no governors, and that have either
throttle/collective governors or throttle
governors. The FAA considers issuance
of this AD to be necessary due to the
different operating characteristics and
associated safety implications of this
mixed fleet, particularly in the training
environment. The differences in flight
operating characteristics between the
governor configurations are significant
and could cause confusion and an
unsafe condition for students and low-
time pilots, especially while operating
in adverse flying conditions. Based on
these safety concerns, the proposal to
install or upgrade, as appropriate, a
governor on the Model R22 helicopters
is adopted as proposed.

Another commenter, although
supportive of the proposal to require a
throttle governor, states that installation
of a governor caution light should be
mandatory to indicate governor failure.

The FAA does not concur. A governor
caution light is not necessary since the
main rotor RPM gage and low rotor RPM
warning horn and light should provide
sufficient information to the pilot to
indicate that a governor failure has
occurred. This suggestion is beyond the
scope of the proposal, is unecessary,
and is not adopted.

Operations With the Governor Selected
Off

One commenter supports the
proposed rule to prohibit flight with the
throttle governor selected off, except for
system malfunction and emergency
procedures training with an instructor
pilot. Three commenters oppose this
action.

Two commenters state that pilots
should be allowed to operate without
the throttle governor during all dual
training operations with a qualified
helicopter flight instructor to ensure the
continuing acceptance of the R22
helicopter as a generic piston helicopter
trainer.

The FAA does not concur. The FAA
considers flight with the governor off to
be emergency procedures training and
disagrees that the governor should
remain off during all flight with a
qualified flight instructor to support
training for flight in other piston
helicopters.

One commenter states that the
proposed action is too restrictive and
may have a negative impact on safety in
that it precludes low-time pilots from
continuing to reinforce their training
through hands-on flying.

The FAA does not concur. The
proposed action does not preclude a low
time pilot from practicing flight with the
governor selected off when that pilot is

with an instructor. Therefore, there is
still the opportunity to continue to
reinforce flight training with the
governor selected off.

RFM Changes and Other General
Comments

The manufacturer comments that the
R22 Rotorcraft Flight Manual (RFM)
requires the governor be selected off for
autorotations. It further states that a
high time experienced pilot should be
able to practice autorotations without an
instructor.

The FAA concurs. Pilots should be
able to reinforce their training by
practicing maneuvers in which they
have already demonstrated proficiency.
Persons who have received an
endorsement from a certified flight
instructor to act as a pilot in command
of a Robinson R22 helicopter should be
allowed to practice emergency
procedures training without the
assistance of a flight instructor. This
final rule is revised to require the Flight
and Maneuver Limitations section of the
R22 RFM to read “Flight prohibited
with governor selected off, with
exceptions for inflight system
malfunction or emergency procedures
training.”

The manufacturer states that the cost
estimate in the proposal is $1,000,000
too high, since only one-half of the 1,
014 helicopters will require the
complete governor at a cost of $2,150
per helicopter.

The costs stated in the proposal are
estimates. Since it is unknown how
many Model R22’s will require the
upgrade to the throttle/collective
governor, there are no data to support a
change and therefore the estimated total
cost in the proposal will remain
unchanged.

The manufacturer also states that the
reference to the July 6, 1995 date, the
revision date of the Rotorcraft Flight
Manual (RFM), in paragraph (d) of the
NPRM should be omitted. Additionally,
the manufacturer states that the
requirement to add page 2-2 to the FAA
approved R22 RFM is not appropriate
since it is already in the earlier revision
to the RFM and is not related to the
proposed actions.

The FAA concurs. Changes to page 2—
2 of the FAA approved RFM, revised
July 6, 1995, do not pertain to the
actions of this AD. Therefore, the
reference to page 2-2 of the RFM is
omitted in this final rule. Also, since the
proposal indicated that page 2—7 would
be inserted into the RFM, it was
necessary to state the revision date, July
6, 1995, of that change. However, this
final rule only requires that a specific
statement be inserted into the Flight and

Maneuver Limitations section of the
RFM and not that the manufacturer¢s
specific revised page be inserted into
the RFM; hence, the revision date of
July 6, 1995 is no longer needed.
Therefore, with the exception of
omitting the reference to page 2-2 and
reorganization of the requirement to add
a statement to the Flight and Maneuver
Limitations section of the RFM, this
action is adopted as proposed.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rules as proposed except
for revisions to paragraph (d) to delete
the words “‘with an instructor pilot”
from the requirement “flight prohibited
with governor selected off, with
exceptions for inflight system
malfunction or emergency procedures
training with an instructor pilot,”
deletion of page 2-2 as referenced, and
deletion of the reference to page 2—7.

The FAA estimates that 1,014
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 8 work hours to install
the improved throttle governor, or 7
hours to upgrade the throttle/collective
governor, and approximately 0.2 work
hour to accomplish the adjustment of
the light/warning horn RPM, and that
the average labor rate is $60 per work
hour. Required parts will cost
approximately $2,150 per helicopter to
install the improved throttle governor,
or approximately $500 for upgrading the
throttle/collective governor per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $2,678,988.
This cost estimate assumes that no
helicopters are currently equipped with
a governor and all will need the
improved throttle governor installed.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-4645 (48 FR
21894, May 16, 1983), and by adding a
new airworthiness directive (AD),
Amendment 39-9633, to read as
follows:

AD 96-11-08 Robinson Helicopter
Company: Amendment 39-9633. Docket
No. 95-SW-27-AD. Supersedes AD 82—
23-51, Amendment 39-4645.

Applicability: Model R22 helicopters,
serial numbers (S/N) 0002 to 2537,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 30 days after
the effective date of this AD, unless
accomplished previously.

To minimize the possibility of pilot
mismanagement of the main rotor (M/R)
revolutions-per-minute (RPM), which could
result in unrecoverable M/R blade stall and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Adjust the A569-1 or -5 low-RPM
warning unit so that the warning horn and

caution light activate when the M/R RPM is
between 96% and 97% rotor RPM in
accordance with the procedures contained in
the Model R22 maintenance manual.

(b) For Model R22 helicopters that do not
have a governor currently installed, install a
Robinson Helicopter Company KI-67-2
Governor Field Installation Kit in accordance
with the kit instructions.

(c) For Model R22 helicopters that have a
throttle/collective governor currently
installed, upgrade the governor with a
Robinson Helicopter Company KI-67-3
Governor Upgrade Kit in accordance with the
kit instructions.

(d) Upon accomplishment of paragraphs (b)
or (c) of this AD, revise the FAA-approved
Robinson Helicopter Company R22 Rotorcraft
Flight Manual (RFM) to include the following
statement in the Flight and Maneuver
Limitations section. This may be
accomplished by inserting a copy of this AD
into the RFM.

“Flight prohibited with governor selected
off, with exceptions for inflight system
malfunction or emergency procedures
training.”

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Operators shall submit their requests through
FAA Principal Maintenance Inspectors, who
may concur or comment and then send it to
the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

Issued in Fort Worth, Texas, on May 15,
1996.

Daniel P. Salvano,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 96-13206 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71

[Airspace Docket No. 95-AWA-7]
Modification of the Offutt AFB, Class C
Airspace Area; NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule will modify the
Class C airspace area at Offutt AFB, NE,
by eliminating the 1-mile exclusion
around the South Omaha Airport due to
its closure. In addition, this action will
reduce controller workload.

EFFECTIVE DATE: 0901 UTC, August 15,
1996.

FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-3075.

SUPPLEMENTARY INFORMATION:
History

On November 1, 1995, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to modify the Class C airspace
area at Offutt AFB, NE (60 FR 55498).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received concerning
the proposal. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Class C
airspace designations are published in
paragraph 4000 of FAA Order 7400.9C
dated August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The Class C airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) modifies the Class C airspace
area at Offutt AFB, NE. This amendment
eliminates the 1-mile exclusion around
the South Omaha Airport due to its
closure. The action returns this airspace
to the surface area of the established
Class C airspace.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 requires agencies to analyze the
economic effect of regulatory changes
on small entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this final rule
is not “‘a significant regulatory action”
as defined in the Executive Order and
the Department of Transportation
Regulatory Policies and Procedures.

This final rule will modify the Class
C airspace area at Offutt AFB, NE. The
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rule will delete the 1-mile airspace
exclusion around South Omaha Airport
and standardize air traffic operations.

Costs

The FAA has determined that the
implementation of the final rule to
modify the Class C airspace area at
Offutt AFB, NE, will result in little or no
cost to either the agency or aircraft
operators. The elimination of the 1-mile
airspace exclusion around the South
Omaha Airport will not reduce aviation
safety nor increase the risk of a midair
collision because that airport is closed.
Also, the revision to aeronautical charts
to reflect the airspace modification will
be part of the routine and periodic
updating of charts. Finally, the FAA
will not incur any additional
administrative costs for either personnel
or equipment.

Benefits

The final rule will generate benefits
for system users and the FAA primarily
in the form of enhanced operational
efficiency. The final rule will provide
additional controlled airspace for
aircraft landing at and departing from
the Offutt AFB, NE. Air traffic
controllers will gain operational
efficiency as they will be able to
standardize air traffic operations.

Final Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily and disproportionately
burdened by Federal regulations. The
RFA requires a Regulatory Flexibility
Analysis if a final rule will have “‘a
significant economic impact on a
substantial number of small entities.”
FAA Order 2100.14A outlines the FAA’s
procedures and criteria for

implementing the RFA. Small entities
are independently owned and operated
small businesses and small not-for-
profit organizations. A substantial
number of small entities is defined as a
number that is 11 or more and which is
more than one-third of the small entities
subject to this final rule.

The FAA determined that revising the
Class C airspace area at Offutt AFB will
not result in a significant economic
impact on a substantial number of small
entities. This determination was made
because there are little or no costs
associated with this final rule.

International Trade Impact Assessment

This final rule will not constitute a
barrier to international trade, including
the export of U.S. goods and services to
foreign countries and the import of
foreign goods and services into the
United States. This final rule will not
impose costs on aircraft operators or
aircraft manufacturers in the United
States or foreign countries. The
modification of the Class C airspace area
will only affect U.S. terminal airspace
operating procedures at and in the
vicinity of Offutt AFB, NE. This final
rule will not have international trade
ramifications because it is a domestic
airspace matter that will not impose
additional costs or requirements on
affected entities.

Conclusion

In view of the minimal cost of
compliance, the benefits of enhanced
aviation safety, and increased
operational efficiency of air traffic
controllers, the FAA believes that this
final rule is cost-beneficial.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71, as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 4000—Subpart C—Class C
Airspace
* * * * *

ACE NE C Offutt AFB, NE [Revised]
Offutt AFB, NE
(lat. 41°07'06" N, long. 95°54'45"W.)
That airspace extending upward from the
surface to and including 5,000 feet MSL
within a 5-mile radius of Offutt AFB, and
that airspace extending upward from 2,500
feet MSL to and including 5,000 feet MSL
within a 10-mile radius of the Offutt AFB
excluding that airspace designated as the
Eppley Airfield, Omaha, NE, Class C airspace
area.
* * * * *

Issued in Washington, DC, on May 13,
1996

Harold W. Becker,

Acting Program Director for Air Traffic,
Airspace Management.

BILLING CODE 4910-13-P
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OFFUTT AFB, NEBRASKA
CLASS C AIRSPACE AREA

(Not to be used for navigation)

the

Prepared by
FEDERAL AVIATION ADMINISTRATION
Publications Branch
ATP-210

[FR Doc. 96-13255 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-C
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14 CFR Part 71

[Airspace Docket No. 95-AGL-4]
Removal of Class D Airspace; K.I.
Sawyer (AFB), Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes Class D
airspace at K.I. Sawyer (AFB), MI. On
August 31, 1995, the Air Force closed
Sawyer AFB and ceased all operations.
As aresult, Class D airspace at this
location is no longer necessary.

EFFECTIVE DATE: 0901 UTC, August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Peter H. Salmon, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
History

On January 31, 1996, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to remove Class D airspace at
K.l. Sawyer AFB, MI (61 FR 3346).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class D airspace
designations are published in paragraph
5000 of FAA Order 7400.9C dated
August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The Class D designation listed in
this document will be removed
subsequently in the Order.

The Rule

The amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes Class D airspace at K.I.
Sawyer AFB, MI. On August 31, 1995
the Air Force closed Sawyer AFB and
ceased all operations. As a result Class
D airspace at this location is no longer
necessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have

a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

AGL MI D K.l. Sawyer, MI [Removed]

* * * * *

Issued in Des Plaines, Illinois on May 2,
1996.

Maureen Woods,

Acting Manager, Air Traffic Division.

[FR Doc. 96-13253 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR part 73
[Docket No. 27400; Amendment No. 73-8]

Special Use Airspace
AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; technical
amendment.

SUMMARY: This action replaces the title
of the Director, Office of Air Traffic
System Management, with Program
Director for Air Traffic Operations. This
change is necessary to make the
regulation consistent with the current
Air Traffic organizational structure.
EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph C. White, Air Traffic Rules,

ATA-431, Airspace and Rules Division,
800 Independence Avenue, SW.,
Washington, DC 20591, telephone (202)
267-8783.

SUPPLEMENTARY INFORMATION:

Background

On April 1, 1996, the Air Traffic
Services of the FAA underwent a
reorganization that affected the
Washington headquarters and regional
offices. One result of the reorganization
was a realignment of functions with
corresponding changes in office names.
Section 73.19, Reports by Using Agency,
of Title 14, Code of Federal Regulations
(14 CFR) requires agencies using special
use airspace to report their annual use
of assigned restricted areas to the
Director, Office of Air Traffic System
Management. The office with current
responsibility for managing those
reports now is the Program Director for
Air Traffic Operations. This technical
amendment updates the rule to reflect
the change in office name.

Because this action is merely a
technical amendment reflecting the
change in the name of an office, the
FAA finds that notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary. For the same reason, the
FAA finds that good cause exists under
5 U.S.C. 5553(d) for making this
amendment effective upon publication.

The FAA has determined that this
regulation; (1) is not “significant” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is minimal. Since this is a
routine matter that will affect only air
traffic procedures, it is certified that this
rule will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 73

Air safety, Air traffic control, Air
transportartion, Airmen, Airports,
Aviation safety.

The Amendment

In consideration of the above, the
FAA amends 14 CFR Part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for Part 73
continues to read as follows:

Authority: 49 U.S.C. 106(G), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p#389, 14 CFR 11.69.

2. In Section 73.19, paragraphs (a) and
(c) are revised as follows:
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§73.19 Reports by using agency.

(a) Each using agency shall prepare a
report on the use of each restricted area
assigned thereto during any part of the
preceding 12-month period ended
September 30, and transmit it by the
following January 31 of each year to the
Manager, Air Traffic Division in the
regional office of the Federal Aviation
Administration having jurisdiction over
the area in which the restricted area is
located, with a copy to the Program
Director for Air Traffic Operations,
Federal Aviation Administration,
Washington, DC 20591.

* * * * *

(c) If it is determined that the
information submitted under paragraph
(b) of this section is not sufficient to
evaluate the nature and extent of the use
of a restricted area, the FAA may
request the using agency to submit
supplementary reports. Within 60 days
after receiving a request for additional
information, the using agency shall
submit such information as the Program
Director for Air Traffic Operations
considers appropriate. Supplementary
reports must be sent to the FAA officials
designated in paragraph (a) of this
section.

* * * * *

Issued in Washington, DC, on May 17,

1996.

Harold W. Becker,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 96-13256 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Parts 611 and 620

[Docket No. 960222043-6131-02; I.D.
111595B]

RIN 0648—-AC61

Foreign and Domestic Fishing;
Scientific Research Activity and
Exempted Fishing

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues new and revised
definitions for certain regulatory terms
to distinguish clearly among scientific
research activities, exempted fishing,
and exempted educational activities; to

clarify and standardize issuance
procedures for letters of
acknowledgement of notification of
scientific research activity and
exempted fishing permits (EFPs); and to
facilitate scientific research activities.
EFFECTIVE DATE: June 27, 1996.
ADDRESSES: Comments regarding
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule
should be sent to Richard H. Schaefer,
Director, Office of Fisheries
Conservation and Management, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910, and to the Office of
Management and Budget, Paperwork
Reduction Project (0648-0214),
Washington, DC 20503 (Attention:
NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
William D. Chappell at 301-713-2341
SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1801 et seq.)
(Magnuson Act) authorizes the Secretary
of Commerce (Secretary ) to conserve
and manage fishery resources in the
exclusive economic zone (EEZ) by
regulating ““fishing.” Excluded expressly
from the definition of “fishing,” and
therefore from the Magnuson Act’s
purview, is “‘scientific research activity
which is conducted by a scientific
research vessel.”” However, the
Magnuson Act does not define
“*scientific research activity’ or
“scientific research vessel.” The
legislative history provides little
guidance on Congress’ intent in
exempting scientific research conducted
from a scientific research vessel from
the Magnuson Act’s requirements. In
this rule, NMFS defines “‘scientific
research activity,” “scientific research
vessel,” and related terms.

“Exempted fishing,” an activity that
has been regulated under fishery
management plans (FMPs) prepared by
Regional Fishery Management Councils
(Councils) or the Secretary, is defined in
this rule for domestic vessels only.
NMFS anticipates that individual FMPs
that currently authorize “experimental
fishing” will be amended, as necessary,
to replace existing references to
“experimental fishing” with references
to “exempted fishing,” and to
standardize terminology and procedures
for issuance of EFPs by replacing
existing regulatory text with references
to these rules. In the absence of specific
regulations for each fishery, these
procedures will be followed. Authority
to allow exempted fishing in any
regulated fishery would be established
through the governing FMP and/or its
implementing regulations.

In addition, NMFS proposes to define
“exempted educational activity” for the
domestic fishing regulations to
distinguish between commercially
oriented exempted fishing and those
activities of very limited scope and
duration, conducted by educational
institutions, that may involve activities
that are not in accordance with
regulations implemented under
authority of an FMP. In the absence of
specific regulations for each fishery,
these procedures will be followed.

NMFS published a proposed rule at
61 FR 10712, March 15, 1996,
requesting comments by April 15, 1996.
No comments from the general public or
other agencies were received. The
following addresses internal comments
generated during review.

Throughout the rule, the term ““Center
Director” is replaced by the term
““Science and Research Director” to
reflect accurately the title of the
Directors of NMFS’s Fishery Science
Centers.

Under the definition of the term
“scientific research plan” for both the
foreign and domestic regulations,
paragraph (5) has been revised to
include expected quantities of fish to be
taken instead of an absolute amount,
retaining some flexibility for
researchers.

In §620.10(b)(1), the authority of the
Regional Director to issue EFPs is
expanded to include reasons of health
and safety, environmental cleanup, and
hazard removal. This provision allows
an exemption for fishing gear to be used
in oil rig removal cleanup, oil spill
cleanup, or other contingencies not
directly related to fishing.

In §620.10(b)(3)(i), the requirement
for a comment period on EFPs is
modified to allow comment to be taken
at a Council meeting instead of, or in
conjunction with, a more formal
comment period. This allows some
Councils to continue their current
practice, which has proven sufficient for
public comment and is more efficient in
providing timely response to the
applicants.

In §620.10(d)(3)(ii)(F), the paragraph
is corrected to reference exempted
educational activity instead of EFP.

Under NOAA Administrative Order
205-11, 7.01, dated December 17, 1990,
the Under Secretary for Oceans and
Atmosphere has delegated, to the
Assistant Administrator for Fisheries,
NOAA, the authority to sign material for
publication in the Federal Register.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866.
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The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. The reasons
were published at 61 FR 10712, March
15, 1996. As a result, a regulatory
flexibility analysis was not prepared.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act (PRA), unless that
collection of information displays a
currently valid Office of Management
and Budget (OMB) Control Number.

This rule contains a collection-of-
information requirement subject to the
PRA. The collection of this information
has been approved by the OMB, OMB
Control Number 0648—-0309. The public
reporting burden for this collection of
information is estimated: (1) To average
1 hour per response to send NMFS a
copy of a scientific research plan and
provide a copy of the cruise report or
research publication; (2) to average 1
hour per response to complete an
application for an EFP or authorization
for an exempted educational activity;
and (3) to average 1 hour per response
to collect information and provide a
report at the conclusion of exempted
fishing. Send comments regarding this
burden estimate, or any other aspect of
the data requirements, including
suggestions for reducing the burden, to
NMFS and OMB (see ADDRESSES).

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 611

Fisheries, Foreign relations, Reporting
and recordkeeping requirements.

50 CFR Part 620

Fisheries, Fishing.
Dated: May 20, 1996.
Gary Matlock,

Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR chapter IX and 50
CFR chapter VI are amended as follows:

15 CFR CHAPTER IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2.1n §8902.1, paragraph (b) the table
is amended by adding, in numerical
order, the following entries to read as
follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b)* * *

CFR part or section
where the information
collection require-
ment is located

Current OMB control
number (all numbers
begin with 0648-)

* * * * *
50 CFR
611.14 ..ccoiiiiiin, —0309

* * * * *
620.10 ....ooceirirnnne —0309

50 CFR CHAPTER VI

PART 611—FOREIGN FISHING

3. The authority citation for part 611
is revised to read as follows:

Authority: 16 U.S.C. 971 et seq., 1361 et
seq., 1801 et seq., and 22 U.S.C. 1971 et seq.

4. 1n 8611.2, the definition for
“Center Director” is removed and
definitions for “Director”, ““‘Science and
Research Director”, “‘Scientific cruise”,
““Scientific research activity”,
“Scientific research plan”, and
“Scientific research vessel”, are added,
in alphabetical order, to read as follows:

§611.2 Definitions.
* * * * *

Director means the Director of the
Office of Fisheries Conservation and
Management, 1315 East-West Highway,
Silver Spring, MD 20910.

* * * * *

Science and Research Director means
the Director of one of the five NMFS
Fisheries Science Centers described in
Table 1 of Appendix A to this subpart,
or a designee.

Scientific cruise means the period of
time during which a scientific research
vessel is operated in furtherance of a
scientific research project, beginning
when the vessel leaves port to undertake

the project and ending when the vessel
completes the project as provided for in
the applicable scientific research plan.

Scientific research activity is, for the
purposes of this part, an activity in
furtherance of a scientific fishery
investigation or study that would meet
the definition of fishing under the
Magnuson Act, but for the exemption
applicable to scientific research activity
conducted from a scientific research
vessel. Scientific research activity
includes, but is not limited to, sampling,
collecting, observing, or surveying the
fish or fishery resources within the EEZ,
at sea, on board scientific research
vessels, to increase scientific knowledge
of the fishery resources or their
environment, or to test a hypothesis as
part of a planned, directed investigation
or study conducted according to
methodologies generally accepted as
appropriate for scientific research. At-
sea scientific fishery investigations
address one or more issues involving
taxonomy, biology, physiology,
behavior, disease, aging, growth,
mortality, migration, recruitment,
distribution, abundance, ecology, stock
structure, bycatch, and catch estimation
of finfish and shellfish (invertebrate)
species considered to be a component of
the fishery resources within the EEZ.
Scientific research activity does not
include the collection and retention of
fish outside the scope of the applicable
research plan, or the testing of fishing
gear. Data collection designed to capture
and land quantities of fish for product
development, market research, and/or
public display are not scientific research
activities and must be permitted under
exempted fishing procedures. For
foreign vessels, such data collection
activities are considered scientific
research if they are carried out in full
cooperation with the United States.

Scientific research plan means a
detailed, written formulation, prepared
in advance of the research, for the
accomplishment of a scientific research
project. At a minimum, a sound
scientific research plan should include:

(1) A description of the nature and
objectives of the project, including the
hypothesis or hypotheses to be tested.

(2) The experimental design of the
project, including a description of the
methods to be used, the type and class
of any vessel(s) to be used, and a
description of sampling equipment.

(3) The geographical area(s) in which
the project is to be conducted.

(4) The expected date of first
appearance and final departure of the
research vessel(s) to be employed, and
deployment and removal of equipment,
as appropriate.



Federal Register / Vol. 61, No. 103 / Tuesday, May 28, 1996 / Rules and Regulations

26437

(5) The expected quantity and species
of fish to be taken and their intended
disposition, and, if significant amounts
of a managed species or species
otherwise restricted by size or sex are
needed, an explanation of such need.

(6) The name, address, and telephone/
telex/fax number of the sponsoring
organization and its director.

(7) The name, address, and telephone/
telex/fax number, and curriculum vitae
of the person in charge of the project
and, where different, the person in
charge of the research project on board
the vessel.

(8) The identity of any vessel(s) to be
used including, but not limited to, the
vessel’s name, official documentation
number and IRCS, home port, and
name, address, and telephone number of
the owner and master.

Scientific research vessel means a
vessel owned or chartered by, and
controlled by, a foreign government
agency, U.S. Government agency
(including NOAA or institutions
designated as federally funded research
and development centers), U.S. state or
territorial agency, university (or other
educational institution accredited by a
recognized national or international
accreditation body), international treaty
organization, or scientific institution. In
order for a vessel that is owned or
chartered and controlled by a foreign
government to meet this definition, the
vessel must have scientific research as
its exclusive mission during the
scientific cruise in question and the
vessel operations must be conducted in

accordance with a scientific research
plan.
* * * * *

5.1n §611.7, paragraphs (a)(27) and
(2)(28) are redesignated as paragraphs
(2)(29) and (a)(30), respectively, and
new paragraphs (a)(27) and (a)(28) are
added to read as follows:

§611.7 Prohibitions.

(a) * X *

(27) Fish in violation of the terms or
conditions of any permit or
authorization issued under the
Magnuson Act;

(28) On a scientific research vessel,
engage in fishing other than recreational
fishing authorized by applicable state,
territorial, or Federal regulations;

* * * * *

6. Section 611.14 is revised to read as

follows:

§611.14 Scientific research activity.

(a) Scientific research activity.
Persons planning to conduct scientific
research activities in the EEZ that may
be confused with fishing are encouraged
to submit to the appropriate Regional
Director, Director, or designee, 60 days
or as soon as practicable prior to its
start, a scientific research plan for each
scientific cruise. The Regional Director,
Director, or designee will acknowledge
notification of scientific research
activity by issuing to the operator or
master of that vessel, or to the
sponsoring institution, a letter of
acknowledgment. This letter of
acknowledgment is separate and

distinct from any permit required under
any other applicable law. If the Regional
Director, Director, or designee, after
review of a research plan, determines
that it does not constitute scientific
research activity but rather fishing, the
Regional Director, Director, or designee
will inform the applicant as soon as
practicable and in writing. The Regional
Director, Director, or designee may also
make recommendations to revise the
research plan to make the cruise
acceptable as scientific research activity.
In order to facilitate identification of
activity as scientific research, persons
conducting scientific research activities
are advised to carry a copy of the
scientific research plan and the letter of
acknowledgment on board the scientific
research vessel. Activities conducted in
accordance with a scientific research
plan acknowledged by such a letter are
presumed to be scientific research
activities. The presumption may be
overcome by showing that an activity
does not fit the definition of scientific
research activity or is outside the scope
of the scientific research plan.

(b) Reports. Persons conducting
scientific research are requested to
submit a copy of any cruise report or
other publication created as a result of
the cruise, including the amount,
composition, and disposition of their
catch, to the appropriate Science and
Research Director.

7. Table 1 to Appendix A to subpart
A of part 611 is revised to read as
follows:

Appendix A to Subpart A—Addresses, Areas of Responsibility and Communications

TABLE 1.—ADDRESSES

NMFS regional directors

NMFS Fisheries Science Center directors

U.S. Coast Guard commanders

Director, Northeast Region, National Marine
Fisheries Service, NOAA, One Blackburn
Drive, Gloucester, MA 01930-2298; Telex:
940007; Telephone: 508-281-9300; FAX:
508-281-9333.

Director, Southeast Region, National Marine
Fisheries Service, NOAA, 9721 Exec. Cen-
ter Drive N., St. Petersburg, FL 33702; Tele-
phone: 813-570-5301; FAX: 813-570-5300.

Director, Northwest Region, National Marine
Fisheries Service, NOAA, 7600 Sand Point
Way, NE, BIN C15700, Bldg. 1, Seattle, WA
98115; Telex: 9104442786; Telephone:
206-526—-6150; FAX: 206-526—6426.

Director, Alaska Region, National Marine Fish-
eries Service, NOAA, P.O. Box 1668, Ju-
neau, AK 99802-1668; Telex: 09945377;
Telephone: 907-586-7221; FAX: 907-586—
7249.

Director, Northeast Fisheries Science Center,
National Marine Fisheries Service, NOAA,
166 Water Street, Woods Hole, MA 02543-
1097, Attn: Observer Program; Telex:
322200; Telephone: 508-548-5123; FAX:
508-548-5124.

Director, Southeast Fisheries Science Center,
National Marine Fisheries Service, NOAA,
75 Virginia Beach Drive, Miami, FL 33149—
1003; Telephone: 305-361-5761; FAX:
305-361-4219.

Director, Northwest Fisheries Science Center,
National Marine Fisheries Service, NOAA,
2725 Montlake Boulevard East, Seattle, WA
98112-2097; Telephone: 206-442-1872;
FAX: 206—-442-4304.

Director, Alaska Fisheries Science Center, Na-
tional Marine Fisheries Service, NOAA,
7600 Sand Point Way, NE, BIN C15700,
Bldg. 4, Seattle, WA 98115-0070; Telex:
329422; Telephone: 206-526-4000; FAX:
206-526—-4004.

Commander, Atlantic Area, U.S. Coast Guard,
Governor's Island, New York, NY 10004,
Telex: 126831; Telephone: 212—668-7877.

Commander, Atlantic Area, U.S. Coast Guard,
New York, NY 10004; Telex: 126831; Tele-
phone: 212-668-7877.

Commander, Pacific Area, U.S. Coast Guard,
Government Island, Alameda, CA 94501,
Telex: 172343; Telephone: 510-437-3700;
FAX: 510-437-3017.

Commander, Seventeenth Coast Guard Dis-
trict, P.O. Box 3-5000, Juneau, AK 99801;
Telex: 45305; Telephone: 907-586—-7200
after hours: 907-586-7350.
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TABLE 1.—ADDRESSES—Continued

NMFS regional directors

NMFS Fisheries Science Center directors

U.S. Coast Guard commanders

Director, Southwest Region National Marine
Fisheries Service, NOAA, 501 West Ocean
Blvd, Suite 4200, Long Beach, CA 90802—-
4213; Telephone: 310-980-4001; FAX:
310-980-4018.

Director, Southwest Fisheries Science Center,
National Marine Fisheries Service, NOAA,
P.O. Box 271, La Jolla, CA 92038-0271;
Telephone: 619-546—-7000; FAX: 619-546—
7003.

Commander, Fourteenth Coast Guard District,
300 Ala Moana Blvd., Honolulu, HI 96813;
Telex: 392401; Telephone: 808-546—7597.

PART 620—GENERAL PROVISIONS
FOR DOMESTIC FISHERIES

8. The authority citation for part 620
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

9. In 8620.2, definitions for
“Director”, ““Exempted educational
activity”, “Exempted or experimental
fishing”, ““‘Regional Director”’, ““Science
and Research Director”, “‘Scientific
cruise”, “Scientific research activity”,
“*Scientific research plan”, and
“Scientific research vessel”, are added,
in alphabetical order, to read as follows:

§620.2 Definitions.

* * * * *

Director means the Director of the
Office of Fisheries Conservation and
Management, 1315 East-West Highway,
Silver Spring, MD 20910.

* * * * *

Exempted educational activity means
an activity, conducted by an educational
institution accredited by a recognized
national or international accreditation
body, of limited scope and duration,
that is otherwise prohibited by part 285
or chapter VI of this title, but that is
authorized by the appropriate Director
or Regional Director for educational
purposes.

Exempted or experimental fishing
means fishing from a vessel of the
United States that involves activities
otherwise prohibited by part 285 or
chapter VI of this title, but that are
authorized under an exempted fishing
permit (EFP). These regulations refer
exclusively to exempted fishing.
References in 50 CFR part 285 and
elsewhere in this chapter to
experimental fishing mean exempted
fishing under this part.

* * * * *

Regional Director means the Director
of one of the five NMFS Regions.
* * * * *

Science and Research Director means
the Director of one of the five NMFS
Fisheries Science Centers.

Scientific cruise means the period of
time during which a scientific research
vessel is operated in furtherance of a
scientific research project, beginning
when the vessel leaves port to undertake

the project and ending when the vessel
completes the project as provided for in
the applicable scientific research plan.

Scientific research activity is, for the
purposes of this part, an activity in
furtherance of a scientific fishery
investigation or study that would meet
the definition of fishing under the
Magnuson Act, but for the exemption
applicable to scientific research activity
conducted from a scientific research
vessel. Scientific research activity
includes, but is not limited to, sampling,
collecting, observing, or surveying the
fish or fishery resources within the EEZ,
at sea, on board scientific research
vessels, to increase scientific knowledge
of the fishery resources or their
environment, or to test a hypothesis as
part of a planned, directed investigation
or study conducted according to
methodologies generally accepted as
appropriate for scientific research. At-
sea scientific fishery investigations
address one or more issues involving
taxonomy, biology, physiology,
behavior, disease, aging, growth,
mortality, migration, recruitment,
distribution, abundance, ecology, stock
structure, bycatch, and catch estimation
of finfish and shellfish (invertebrate)
species considered to be a component of
the fishery resources within the EEZ.
Scientific research activity does not
include the collection and retention of
fish that is outside the scope of the
applicable research plan, or the testing
of fishing gear. Data collection designed
to capture and land quantities of fish for
product development, market research,
and/or public display are not scientific
research activities and must be
permitted under exempted fishing
procedures.

Scientific research plan means a
detailed, written formulation, prepared
in advance of the research, for the
accomplishment of a scientific research
project. At a minimum, a sound
scientific research plan should include:

(1) A description of the nature and
objectives of the project, including the
hypothesis or hypotheses to be tested.

(2) The experimental design of the
project, including a description of the
methods to be used, the type and class
of any vessel(s) to be used (including
the name and tonnage of vessel as soon

as identified), and a description of
sampling equipment.

(3) The geographical area(s) in which
the project is to be conducted.

(4) The expected date of first
appearance and final departure of any
research vessel(s) to be employed, and
deployment and removal of equipment,
as appropriate.

(5) The expected quantity and species
of fish to be taken and their intended
disposition, and, if significant amounts
of a managed species or species
otherwise restricted by size or sex are
needed, an explanation of such need.

(6) The name, address, and telephone/
telex/fax number of the sponsoring
organization and its director.

(7) The name, address, telephone/
telex/fax number, and curriculum vitae
of the person in charge of the project
and, where different, the person in
charge of the research project on board
the vessel.

(8) The identity of any vessel(s) to be
used, including, but not limited to, the
vessel’s name, official documentation
number or state registration number,
home port, and name, address, and
telephone number of the owner and
master.

Scientific research vessel means a
vessel owned or chartered by, and
controlled by, a foreign government
agency, U.S. Government agency
(including NOAA or institutions
designated as federally funded research
and development centers), U.S. state or
territorial agency, university (or other
educational institution accredited by a
recognized national or international
accreditation body), international treaty
organization, or scientific institution. To
meet this definition, the vessel must
have scientific research as its exclusive
mission during the scientific cruise in
question and the vessel operations must
be conducted in accordance with a
scientific research plan.

* * * * *

10. In §620.7, paragraphs (i) through

(I) are added to read as follows:

§620.7 General prohibitions.
* * * * *

(i) Fish in violation of the terms or
conditions of any permit or
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authorization issued under the
Magnuson Act.

(j) Fail to report catches as required
while fishing pursuant to an exempted
fishing permit.

(k) On a scientific research vessel,
engage in fishing other than recreational
fishing authorized by applicable state or
Federal regulations.

(I) Trade, barter, or sell; or attempt to
trade, barter, or sell fish possessed or
retained while fishing pursuant to an
authorization for an exempted
educational activity.

11. Section 620.10 is added to read as
follows:

§620.10 Scientific research activity,
exempted fishing, and exempted
educational activity.

(a) Scientific research activity.
Nothing in this part is intended to
inhibit or prevent any scientific research
activity conducted by a scientific
research vessel. Persons planning to
conduct scientific research activities in
the EEZ are encouraged to submit to the
appropriate Regional Director, Director,
or designee, 60 days or as soon as
practicable prior to its start, a scientific
research plan for each scientific cruise.
The Regional Director, Director, or
designee will acknowledge notification
of scientific research activity by issuing
to the operator or master of that vessel,
or to the sponsoring institution, a letter
of acknowledgment. This letter of
acknowledgment is separate and
distinct from any permit required by
any other applicable law. If the Regional
Director, Director, or designee, after
review of a research plan, determines
that it does not constitute scientific
research but rather fishing, the Regional
Director, Director, or designee will
inform the applicant as soon as
practicable and in writing. The Regional
Director, Director, or designee may also
make recommendations to revise the
research plan to make the cruise
acceptable as scientific research activity
or recommend the applicant request an
EFP. In order to facilitate identification
of activity as scientific research, persons
conducting scientific research activities
are advised to carry a copy of the
scientific research plan and the letter of
acknowledgment on board the scientific
research vessel. Activities conducted in
accordance with a scientific research
plan acknowledged by such a letter are
presumed to be scientific research
activity. The presumption may be
overcome by showing that an activity
does not fit the definition of scientific
research activity or is outside the scope
of the scientific research plan.

(b) Exempted fishing—(1) General. A
NMFS Regional Director or Director may

authorize, for limited testing, public
display, data collection, exploratory,
health and safety, environmental
cleanup, and/or hazard removal
purposes, the target or incidental
harvest of species managed under an
FMP or fishery regulations that would
otherwise be prohibited. Exempted
fishing may not be conducted unless
authorized by an EFP issued by a
Regional Director or Director in
accordance with the criteria and
procedures specified in this section. The
Regional Director or Director may
charge a fee to recover the
administrative expenses of issuing an
EFP. The amount of the fee will be
calculated, at least annually, in
accordance with procedures of the
NOAA Handbook for determining
administrative costs of each special
product or service; the fee may not
exceed such costs. Persons may contact
the appropriate Regional Director or
Director to find out the applicable fee.

(2) Application. An applicant for an
EFP shall submit a completed
application package to the appropriate
Regional Director or Director, as soon as
practicable and at least 60 days before
the desired effective date of the EFP.
Submission of an EFP application less
than 60 days before the desired effective
date of the EFP may result in a delayed
effective date because of review
requirements. The application package
must include payment of any required
fee as specified by paragraph (b)(1) of
this section, and a written application
that includes, but is not limited to, the
following information:

(i) The date of the application.

(i) The applicant’s name, mailing
address, and telephone number.

(iii) A statement of the purposes and
goals of the exempted fishery for which
an EFP is needed, including justification
for issuance of the EFP.

(iv) For each vessel to be covered by
the EFP as soon as the information is
available and before operations begin
under the EFP:

(A) A copy of the U.S. Coast Guard
documentation, state license, or
registration of each vessel, or the
information contained on the
appropriate document.

(B) The current name, address, and
telephone number of the owner and
master, if not included on the document
provided for the vessel.

(v) The species (target and incidental)
expected to be harvested under the EFP,
the amount(s) of such harvest necessary
to conduct the exempted fishing, the
arrangements for disposition of all
regulated species harvested under the
EFP, and any anticipated impacts on
marine mammals or endangered species.

(vi) For each vessel covered by the
EFP, the approximate time(s) and
place(s) fishing will take place, and the
type, size, and amount of gear to be
used.

(vii) The signature of the applicant.

(viii) The Regional Director or
Director, as appropriate, may request
from an applicant additional
information necessary to make the
determinations required under this
section. An incomplete application or
an application for which the appropriate
fee has not been paid will not be
considered until corrected in writing
and the fee paid. An applicant for an
EFP need not be the owner or operator
of the vessel(s) for which the EFP is
requested.

(3) Issuance. (i) The Regional Director
or Director, as appropriate, will review
each application and will make a
preliminary determination whether the
application contains all of the required
information and constitutes an activity
appropriate for further consideration. If
the Regional Director or Director finds
that any application does not warrant
further consideration, both the applicant
and the affected Council(s) will be
notified in writing of the reasons for the
decision. If the Regional Director or
Director determines that any application
warrants further consideration,
notification of receipt of the application
will be published in the Federal
Register with a brief description of the
proposal, and the intent of NMFS to
issue an EFP. Interested persons will be
given a 15- to 45-day opportunity to
comment and/or comments will be
requested during public testimony at a
Council meeting. The notification may
establish a cut-off date for receipt of
additional applications to participate in
the same, or a similar, exempted fishing
activity. The Regional Director or
Director also will forward copies of the
application to the Council(s), the U.S.
Coast Guard, and the appropriate fishery
management agencies of affected states,
accompanied by the following
information:

(A) The effect of the proposed EFP on
the target and incidental species,
including the effect on any total
allowable catch.

(B) A citation of the regulation or
regulations that, without the EFP, would
prohibit the proposed activity.

(C) Biological information relevant to
the proposal, including appropriate
statements of environmental impacts,
including impacts on marine mammals
and threatened or endangered species.

(i) If the application is complete and
warrants additional consultation, the
Regional Director or Director may
consult with the appropriate Council(s)
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concerning the permit application
during the period in which comments
have been requested. The Council(s) or
the Director or Regional Director shall
notify the applicant in advance of any
meeting at which the application will be
considered, and offer the applicant the
opportunity to appear in support of the
application.

(iii) As soon as practicable after
receiving responses from the agencies
identified in paragraph (b)(3)(i) of this
section, and/or after the consultation, if
any, described in paragraph (b)(3)(ii) of
this section, the Regional Director or
Director shall notify the applicant in
writing of the decision to grant or deny
the EFP, and, if denied, the reasons for
the denial. Grounds for denial of an EFP
include, but are not limited to, the
following:

(A) The applicant has failed to
disclose material information required,
or has made false statements as to any
material fact, in connection with his or
her application; or

(B) According to the best scientific
information available, the harvest to be
conducted under the permit would
detrimentally affect the well-being of
the stock of any regulated species of
fish, marine mammal, or threatened or
endangered species in a significant way;
or

(C) Issuance of the EFP would have
economic allocation as its sole purpose;
or

(D) Activities to be conducted under
the EFP would be inconsistent with the
intent of this section, the management
objectives of the FMP, or other
applicable law; or

(E) The applicant has failed to
demonstrate a valid justification for the
permit; or

(F) The activity proposed under the
EFP could create a significant
enforcement problem.

(iv) The decision of a Regional
Director or Director to grant or deny an
EFP is the final action of NMFS. If the
permit, as granted, is significantly
different from the original application,
or is denied, NMFS may publish
notification in the Federal Register
describing the exempted fishing to be
conducted under the EFP or the reasons
for denial.

(v) The Regional Director or Director
may attach terms and conditions to the
EFP consistent with the purpose of the
exempted fishing, including, but not
limited to:

(A) The maximum amount of each
regulated species that can be harvested
and landed during the term of the EFP,
including trip limitations, where
appropriate.

(B) The number, size(s), name(s), and
identification number(s) of the vessel(s)
authorized to conduct fishing activities
under the EFP.

(C) The time(s) and place(s) where
exempted fishing may be conducted.

(D) The type, size, and amount of gear
that may be used by each vessel
operated under the EFP.

(E) The condition that observers, a
vessel monitoring system, or other
electronic equipment be carried on
board vessels operated under an EFP,
and any necessary conditions, such as
predeployment notification
requirements.

(F) Reasonable data reporting
requirements.

(G) Other conditions as may be
necessary to assure compliance with the
purposes of the EFP, consistent with the
objectives of the FMP and other
applicable law.

(H) Provisions for public release of
data obtained under the EFP that are
consistent with NOAA confidentiality of
statistics procedures as set out at part
603 of this chapter. An applicant may be
required to waive the right to
confidentiality of information gathered
while conducting exempted fishing as a
condition of an EFP.

(4) Duration. Unless otherwise
specified in the EFP or a superseding
notice or regulation, an EFP is effective
for no longer than 1 year, unless
revoked, suspended, or modified. EFPs
may be renewed following the
application procedures in this section.

(5) Alteration. Any permit that has
been altered, erased, or mutilated is
invalid.

(6) Transfer. EFPs issued under this
section are not transferable or
assignable. An EFP is valid only for the
vessel(s) for which it is issued.

(7) Inspection. Any EFP issued under
this section must be carried on board
the vessel(s) for which it was issued.
The EFP must be presented for
inspection upon request of any
authorized officer.

(8) Sanctions. Failure of a permittee to
comply with the terms and conditions
of an EFP may be grounds for
revocation, suspension, or modification
of the EFP with respect to all persons
and vessels conducting activities under
the EFP. Any action taken to revoke,
suspend, or modify an EFP for
enforcement purposes will be governed
by 15 CFR part 904, subpart D.

(c) Reports. (1) Persons conducting
scientific research activity are requested
to submit a copy of any cruise report or
other publication created as a result of
the cruise, including the amount,
composition, and disposition of their

catch, to the appropriate Science and
Research Director.

(2) Persons fishing under an EFP are
required to report their catches to the
appropriate Regional Director or
Director, as specified in the EFP.

(d) Exempted educational activities—
(1) General. A NMFS Regional Director
or Director may authorize, for
educational purposes, the target or
incidental harvest of species managed
under an FMP or fishery regulations that
would otherwise be prohibited. The
decision of a Regional Director or
Director to grant or deny an exempted
educational activity authorization is the
final action of NMFS. Exempted
educational activities may not be
conducted unless authorized in writing
by a Regional Director or Director in
accordance with the criteria and
procedures specified in this section.
Such authorization will be issued
without charge.

(2) Application. An applicant for an
exempted educational activity
authorization shall submit to the
appropriate Regional Director or
Director, at least 15 days before the
desired effective date of the
authorization, a written application that
includes, but is not limited to, the
following information.

(i) The date of the application.

(i) The applicant’s name, mailing
address, and telephone number.

(iii) A brief statement of the purposes
and goals of the exempted educational
activity for which authorization is
requested, including a general
description of the arrangements for
disposition of all species collected.

(iv) Evidence that the sponsoring
institution is a valid educational
institution, such as accreditation by a
recognized national or international
accreditation body.

(v) The scope and duration of the
activity.

(vi) For each vessel to be covered by
the authorization:

(A) A copy of the U.S. Coast Guard
documentation, state license, or
registration of the vessel, or the
information contained on the
appropriate document.

(B) The current name, address, and
telephone number of the owner and
master, if not included on the document
provided for the vessel.

(vii) The species and amounts
expected to be caught during the
exempted educational activity.

(viii) For each vessel covered by the
authorization, the approximate time(s)
and place(s) fishing will take place, and
the type, size, and amount of gear to be
used.

(ix) The signature of the applicant.
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(X) The Regional Director or Director
may request from an applicant
additional information necessary to
make the determinations required under
this section. An incomplete application
will not be considered until corrected in
writing.

(3) Issuance. (i) The Regional Director
or Director, as appropriate, will review
each application and will make a
determination whether the application
contains all of the required information,
is consistent with the goals, objectives,
and requirements of the FMP or
regulations and other applicable law,
and constitutes a valid exempted
educational activity. The applicant will
be notified in writing of the decision
within 5 working days of receipt of the
application.

(ii) The Regional Director or Director
may attach terms and conditions to the
authorization, consistent with the
purpose of the exempted educational
activity, including, but not limited to:

(A) The maximum amount of each
regulated species that may be harvested.

(B) The time(s) and place(s) where the
exempted educational activity may be
conducted.

(C) The type, size, and amount of gear
that may be used by each vessel
operated under the authorization.

(D) Reasonable data reporting
requirements.

(E) Such other conditions as may be
necessary to assure compliance with the
purposes of the authorization,
consistent with the objectives of the
FMP or regulations.

(F) Provisions for public release of
data obtained under the authorization,
consistent with NOAA confidentiality of
statistics procedures at part 603 of this
chapter. An applicant may be required
to waive the right to confidentiality of
information gathered while conducting
exempted educational activity as a
condition of the authorization.

(iii) The authorization will specify the
scope of the authorized activity and will
include, at a minimum, the duration,
vessel(s), species and gear involved in
the activity, as well as any additional
terms and conditions specified under
paragraph (d)(3)(ii) of this section.

(4) Duration. Unless otherwise
specified, authorization for an exempted
educational activity is effective for no
longer than 1 year, unless revoked,
suspended, or modified. Authorizations
may be renewed following the
application procedures in this section.

(5) Alteration. Any authorization that
has been altered, erased, or mutilated is
invalid.

(6) Transfer. Authorizations issued
under this paragraph (d) are not
transferable or assignable.

(7) Inspection. Any authorization
issued under this paragraph (d) must be
carried on board the vessel(s) for which
it was issued or be in possession of the
applicant to which it was issued while
the exempted educational activity is
being conducted. The authorization
must be presented for inspection upon
request of any authorized officer.
Activities that meet the definition of
“fishing,”” despite an educational
purpose, are fishing. An authorization
may allow covered fishing activities;
however, fishing activities conducted
outside the scope of an authorization for
exempted educational activities are
illegal.

[FR Doc. 96-13288 Filed 5-24-96; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Part 75

RIN 1219-AA11

Safety Standards for Underground
Coal Mine Ventilation

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Final rule; corrections.

SUMMARY: This document corrects errors
in the final rule for safety standards for
underground coal mine ventilation
which appeared in the Federal Register
on March 11, 1996 (61 FR 9764).
EFFECTIVE DATE: June 10, 1996.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances,
MSHA, (703) 235-1910.

SUPPLEMENTARY INFORMATION:

Background

On March 11, 1996, MSHA published
a final rule to revise its safety standards
for underground coal mine ventilation.
This document corrects several errors
that appeared in the preamble
discussion and in the final rule.

In the preamble discussion to § 75.313
Main mine fan stoppage with persons
underground, on page 9774, the second
column, 25 lines from the bottom, the
phrase “‘in nonventilated areas”
inadvertently appears. This correction
notice deletes the phrase from the
preamble.

The final rule language of § 75.322,
Harmful quantities of noxious gases, is
incorrect. No changes were proposed to
§75.322 and the current version of
§75.322 that appears in the 1995
compilation of the Code of Federal

Regulations is correct. Therefore,
§75.322 is corrected to be the version
that appears in the 1995 compilation of
the Code of Federal Regulations.

The final rule language of § 75.325 Air
quantity, inadvertently omits the last
sentence of existing § 75.325(b). No
changes were proposed to § 75.325(b)
and the current version of § 75.325(b)
that appears in the 1995 compilation of
the Code of Federal Regulations is
correct. Therefore, § 75.325(b) is
corrected to be the version that appears
in the 1995 compilation of the Code of
Federal Regulations.

Paragraph (h) of 8 75.333(h)
Ventilation controls, deals with the
maintenance of ventilation controls. In
the preamble and the rule, the word
“permanent” inadvertently appears.
This correction notice deletes the word
“permanent’” from § 75.333(h) and from
the preamble of the rule in the last
sentence of the second column of page
9782. The preamble discussion in
columns 1 and 2 of page 9784 makes it
clear that § 75.333(h) is to apply to
temporary controls as well as permanent
controls, and that the word
“permanent” therefore appeared in
error. As correctly stated on page 9784,
“Given the importance of temporary
control devices in providing for
adequate ventilation, the final rule
requires all ventilation controls, both
permanent and temporary, including all
doors and seals, to be maintained to
serve the purpose for which they were
built.”

The preamble for paragraph (g)(2) of
§75.362 On-shift examination, is
inconsistent with the language
appearing in the final rule. This
correction notice clarifies the intent of
the Agency that a certified person must
certify that the examination has been
completed. At page 9799 of the
preamble discussion, the preamble
correctly states that: “The final rule
deletes the word ‘certified,” permitting
on-shift examinations of dust controls to
be conducted by one or more persons
who are not certified individuals.
However, the examination must still be
conducted under the direction of a
person designated by the operator and
as set out in paragraph (g)(2), a certified
person must certify that the examination
has been completed * * *.”” The last
sentence at page 9801 in the preamble
discussion of the rule is inconsistent
with this explanation and this
correction document corrects the
sentence. Also, the word “certified” is
added to the rule.

In the last sentence of the final rule
language of paragraph (a)(2) of § 75.362
On-shift examination, on page 9839, the
second column, the word —additional—
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inadvertently appears. This correction
notice deletes the word from the rule.

The second sentence of the final rule
language of paragraph (a) of § 75.363
Hazardous conditions; posting,
correcting and recording, inadvertently
contains a phrase which limits the
application of the rule. The phrase
would exclude the application of
posting and correcting requirements of
§75.363 when a hazardous condition is
found during a preshift examination or
during a preshift type examination
conducted following a fan stoppage and
restart under § 75.313(d)(1)(i). As
proposed, MSHA's intent is that the
§75.363 requirements for posting or
immediately correcting hazardous
conditions do apply to the preshift
examination and to preshift-type
examinations conducted following a fan
stoppage and restart under
§75.313(d)(1)(i). It is only the recording
requirements of § 75.363 that do not
extend to the §75.360 and § 75.364
examinations since these examinations
contain their own recording
requirements. This correction notice
deletes the phrase that inadvertently
appears in the rule. Also, this correction
notice makes a conforming change to
the preamble of the rule. On page 9802
of the preamble to the final rule, the
second sentence of the second
paragraph in the first column is
corrected by this notice.

In the preamble to § 75.380
Escapeways; bituminous and lignite
mines, on page 9813, the second
column, 14 lines from the top, the date
“September 15, 1992” is incorrect. The
correct date is ‘““‘November 16, 1992,”
which was the effective date of the 1992
final ventilation rule. This correction
notice deletes the incorrect date and
replaces it with the correct date. In
addition, a portion of the preamble
discussion for § 75.380 is inadvertently
repeated almost verbatim and is deleted
by this correction notice. Specifically,
the repetition of the preamble
discussion of § 75.380 begins with the
third full paragraph of the middle
column on page 9816 (the paragraph
begins, —Like the proposal, the final
rule * * *”) and continues through the
end of the preamble discussion for
§75.380.

Correction of Publication

The preamble and final rule for safety
standards for underground coal mine
ventilation that appeared in the Federal
Register on March 11, 1996 (61 FR
9764) are corrected as follows:

1. In the preamble, on page 9774, in
the second column, 25 lines from the
bottom, the phrase ““in nonventilated
areas” is removed.

2. In the preamble, on page 9782, in
the second column, last paragraph, the
last sentence is correctly revised to read
as ‘““New paragraph (h) requires all
ventilation controls, including seals, to
be maintained to serve the purpose for
which they were built”.

3. In the preamble, on page 9801, in
the last column, last paragraph, the last
sentence is correctly revised to read as
“Under (g)(2), the certified person
directing the on-shift examination to
assure compliance with the respirable
dust control parameters specified in the
mine ventilation plan must certify by
initials, date, and time that the
examination was made.”

4. In the preamble, on page 9802, in
the first column, the second sentence of
the second paragraph is correctly
revised to read as, “‘It specifies that
hazardous conditions shall be corrected
immediately or posted until the
conditions are corrected.”

5. In the preamble, on page 9813, in
the second column, 14 lines from the
top, remove ““‘September 15, 1992, and
add “November 16, 1992”.

6. In the preamble, beginning on page
9816, in the second column, the third
full paragraph, through page 9820, to
the end of the first column is removed.

7. In the rule, on page 9832, in the
first column, § 75.322 is correctly
revised to read as:

§75.322 Harmful quantities of noxious
gases.

Concentrations of noxious or
poisonous gases, other than carbon
dioxide, shall not exceed the threshold
limit values (TLV) as specified and
applied by the American Conference of
Governmental Industrial Hygienists in
“Threshold Limit Values for Substance
in Workroom Air”’ (1972). Detectors or
laboratory analysis of mine air samples
shall be used to determine the
concentrations of harmful, noxious, or
poisonous gases. This incorporation by
reference has been approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies are available from
the Mine Safety and Health
Administration, Department of Labor,
4015 Wilson Boulevard, Arlington, VA
22203 and at every Coal Mine Health
and Safety District and Subdistrict
Office. The material is available for
examination at the Office of the Federal
Register, 800 N. Capitol Street, NW., 7th
Floor, suite 700, Washington, DC.

§75.325 [Corrected]

8. In the rule, on page 9833, in the
second column, § 75.325(b), a sentence

is added following the last sentence of

the first paragraph to read as follows:
* * * * *

(b) * * * This minimum also applies
to sections which are not operating but
are capable of producing coal by simply
energizing the equipment on the
section.

* * * * *

§75.333

9. In the rule, on page 9835, in the
first column, § 75.333, paragraph (h), is
correctly revised to read as follows:

* * * * *

[Corrected]

(h) All ventilation controls, including
seals, shall be maintained to serve the
purpose for which they were built.

§75.362

10. In the rule, on page 9839, in the
second column, the last sentence,
§75.362, paragraph (a)(2), is correctly
revised to read as follows:

(a) * * *

(2) * * * Measurements of the air
velocity and quantity, water pressure
and flow rates are not required if
continuous monitoring of these controls
is used and indicates that the dust
controls are functioning properly.

* * * * *

[Corrected]

11. In the rule, on page 9839, in the
third column, §75.362, paragraph (9)(2),
is correctly revised to read as follows:

* * * * *

(2) The certified person directing the
on-shift examination to assure
compliance with the respirable dust
control parameters specified in the mine
ventilation plan shall certify by initials,
date, and time that the examination was

made.
* * * * *
§75.363 [Corrected]

12. In the rule on page 9839, in the
third column, the second sentence of
§75.363, paragraph (a), is correctly
revised to read as follows:

(@) * * * A hazardous condition shall
be corrected immediately or the area
shall remain posted until the hazardous
condition is corrected. * * *

* * * * *

Dated: May 17, 1996.

J. Davitt McAteer,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 96-13275 Filed 5-22-96; 3:08 pm]
BILLING CODE 4510-43-P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[SPATS No. IN-112-FOR; Amendment No.
92-7C]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; clarification/
approval of amendment.

SUMMARY: OSM is clarifying the
previous approval, and noted deferrals
therein, of an amendment to the Indiana
permanent regulatory program
(hereinafter referred to as the “Indiana
program”) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The amendment consisted of
revisions to Indiana’s Surface Coal
Mining and Reclamation Rules
concerning the control of subsidence
caused by underground mining
operations. The amendment was
submitted to revise the Indiana program
to be consistent with SMCRA and to
incorporate State initiatives.

EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:

Mr. Roger W. Calhoun, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, Indiana

46204-1521, Telephone (317) 226-6166.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the Indiana Program

On July 29, 1982, the Secretary of the
Interior conditionally approved the
Indiana program. Background
information on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the July 26, 1982, Federal Register (47
FR 32107). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 914.10, 914.15, and 914.16.

I1. Submission of the Proposed
Amendment

By letter dated December 2, 1992
(Administrative Record No. IND-1175),
the Indiana Department of Natural

Resources (IDNR) submitted a proposed
amendment (#92-7) to the Indiana
program. Amendment #92—7 proposed
changes to the Indiana surface mining
rules concerning subsidence liability.

On May 17, 1993, OSM approved,
with two exceptions, amendment #92—7
(58 FR 28775). By letter dated March 18,
1994 (Administrative Record Number
IND-1340), Indiana submitted to OSM a
notice of the final adoption of
amendment #92—7 as published in the
Indiana Register, Volume 17, Number 6,
pages 1086-1089 (March 1, 1994).

The final adopted language of
amendment #92—7 differed in some
ways from the language approved by
OSM on May 17, 1993. Therefore, OSM
reopened the public comment period
and invited comment on the substantive
differences.

OSM announced receipt of the
proposed amendment (i.e., the adopted
language of #92—7) in the April 22, 1994,
Federal Register (59 FR 19155), and in
the same document opened the public
comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on May 23,
1994.

On April 20, 1995, OSM approved the
amendment with deferrals on decisions
in three areas until July 31, 1995, when
OSM was to address the enforcement of
SMCRA section 720 and 30 CFR 784.20
and 817.121 (60 FR 19669). The
deferrals related to the above
enforcement provisions during the
period from the effective date of SMCRA
section 720 (October 24, 1992) to the
effective date of the corresponding
Indiana statute IC 13—-4.1-9-2.5 (June
30, 1994).

On July 28, 1995, OSM announced its
decision on initial enforcement of
underground coal mine subsidence
control and water replacement
requirements in Indiana (60 FR 38680).
After consultation with Indiana and
consideration of public comments, OSM
decided that initial enforcement in
Indiana would be accomplished through
joint Indiana and OSM enforcement.
OSM, however, did not specifically
address the deferrals of the April 20,
1995, approval (60 FR 19669).

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the deferrals
contained in the original approval of the
proposed amendment (60 FR 19669).
These findings are based on the original
proposed amendment and the April 20,
1995, approval and deferrals related to
the enforcement scheme as published

onJuly 28, 1995. It should be noted that
the July 28, 1995, decision addressed
only the initial enforcement schemes for
water replacement (30 CFR 817.41(j))
and subsidence damage repair/
compensation (30 CFR 817.121(c)(2))
provided for under section 720 of the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA), as
amended by the Energy Policy Act of
1992, Pub. L. 102-486, 106 Stat.
2776(1992). In addition to the basic
water supply replacement requirement
and the related subsidence damage
repair requirement, the implementing
Federal regulations that became
effective March 31, 1995, contain other
related supporting and permitting
provisions. OSM anticipates that these
other requirements will become
effective in the same way as other
revisions to the permanent program
regulations; i.e., in primacy states such
as Indiana, upon adoption of
counterpart State regulatory program
provisions (60 FR 16722). This process
will be initiated separately by OSM
under the provisions of 30 CFR
732.17(d)).

1. 310 IAC 12-3-87.1 Subsidence
Control Plan

310 IAC 12-3-87.1(c)(2). In the April
20, 1995, Federal Register, the Director
approved the language at subsection
87.1(c)(2) to the extent that it met the
requirements of SMCRA section 720 and
30 CFR 784.20 from June 30, 1994.
However, the Director deferred a
decision until July 31, 1995, on the
enforcement of the provisions of
SMCRA section 720 and 30 CFR 784.20
during the period from the effective date
of SMCRA section 720 (October 24,
1992) to the effective date of the
corresponding Indiana statute IC 13—
4.1-9-2.5 (June 30, 1994).

On July 28, 1995, OSM announced its
decision on initial enforcement of
underground coal mine subsidence
control and water replacement
requirements in Indiana (60 FR 38680).
After consultation with Indiana and
consideration of public comments, OSM
decided that initial enforcement in
Indiana would be accomplished through
joint Indiana and OSM enforcement. In
discussions leading to this decision,
Indiana indicated that Indiana law at IC
13-4.1-9-2.5 incorporates the
substantive language of section 620 of
SMCRA and applies to underground
mining operations conducted after June
30, 1994. For underground mining
operations conducted in Indiana in the
interim period between October 24,
1992 (the effective date of the Energy
Policy Act of 1992 and SMCRA section
720), and June 30, 1994 (the effective
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date of Indiana law counterpart to the
Energy Policy Act of 1992), the State
concluded that the existing Indiana
program provisions provide the IDNR
with sufficient authority to impose the
requirements of the Energy Policy Act of
1992 with respect to underground
mining operations conducted in Indiana
during the interim period. The State
concluded, however, that although it
believes that the IDNR has sufficient
authority to impose the requirements of
the Energy Policy Act of 1992 during the
interim period, joint State and OSM
enforcement in Indiana should be the
chosen enforcement scheme in Indiana,
as it would assure protection for the
citizens of Indiana during the interim
period (Administrative Record Number
IND-1494). Under this scheme, the
IDNR would enforce the requirements of
the Energy Policy Act of 1992 in Indiana
from June 30,1994, and during the
interim period to the extent permissible
under Indiana law. OSM would enforce
the requirements of the Energy Policy
Act of 1992 in the interim period only

if a situation arose where the State
could not so enforce.

Based on the discussion above, the
Director finds that 310 IAC 12-3—
87.1(c)(2) is no less effective than 30
CFR 784.20 and no less stringent than
SMCRA section 720, to the extent that
IC 13-4.1-9-2.5 meets the requirements
of SMCRA section 720 and 30 CFR
784.20 from June 30, 1994, and the
enforcement scheme approved July 28,
1995, meets the requirements of SMCRA
section 720 and 30 CFR 784.20 during
the period from the effective date of
SMCRA section 720 (October 24, 1992)
to the effective date of IC 13-4.1-9-2.5
(June 30, 1994).

2.310 IAC 12-5-130.1 Subsidence
Control; General Requirements

310 IAC 12-5-130.1(c)(2). In the April
20,1995, Federal Register, the Director
approved the language at subsection
130.1(c)(2) to the extent that it met the
requirements of SMCRA section 720
from June 30, 1994. However, the
Director deferred a decision until July
31, 1995, on the enforcement of the
provisions of SMCRA section 720 and
30 CFR 817.121 during the period from
the effective date of SMCRA section 720
(October 24, 1992) to the effective date
of the corresponding Indiana statute IC
13-4.1-9-2.5 (June 30, 1994).

As discussed in Finding 1 above, on
July 28, 1995, OSM announced its
decision on initial enforcement of
underground coal mine subsidence
control and water replacement
requirements in Indiana (60 FR 38680).
OSM decided that initial enforcement
would be accomplished through joint

Indiana and OSM enforcement. The
IDNR would enforce the requirements of
the Energy Policy Act of 1992 in Indiana
from June 30, 1994, and during the
interim period (October 24, 1992—-june
30, 1994) to the extent permissible
under Indiana law. OSM would enforce
the requirements of the Energy Policy
Act of 1992 in the interim period only

if a situation arose where the State
could not so enforce.

Based on the above discussion, the
Director finds that 310 IAC 12-5-
130.1(c)(2) is no less effective than 30
CFR 817.121(c)(2) and no less stringent
than SMCRA section 720, to the extent
that IC 13-4.1-9-2.5 meets the
requirements of SMCRA section 720
from June 30, 1994, and the enforcement
scheme approved July 28, 1995, meets
the requirements of SMCRA section 720
and 30 CFR 817.121(c)(2) during the
period from the effective date of SMCRA
section 720 (October 24, 1992) to the
effective date of IC 13—4.1-9-2.5 (June
30, 1994).

3. Repeal of 310 IAC 12-5-132

Indiana proposed the repeal of 310
IAC 12-3-87, 310 IAC 12-5-130, 310
IAC 12-5-131, and 310 IAC 12-5-132
because the provisions were replaced by
310 IAC 12-3-87.1, 310 IAC 12-5-
130.1, and 310 IAC 12-5-131.1. The
Director deferred decision on the repeal
of 310 IAC 12-5-132 until July 31, 1995,
when OSM was to address the
enforcement of the provisions of
SMCRA section 720 and 30 CFR 784.20
and 817.121 during the period from the
effective date of SMCRA section 720
(October 24, 1992) to the effective date
of IC 13-4.1-9-2.5 (June 30, 1994).

As discussed in Findings 1 and 2
above, on July 28, 1995, OSM
announced its decision on initial
enforcement of underground coal mine
subsidence control and water
replacement requirements in Indiana
(60 FR 38680), finding that initial
enforcement would be accomplished
through joint Indiana and OSM
enforcement. IDNR would enforce the
requirements of the Energy Policy Act of
1992 in Indiana from June 30, 1994, and
during the interim period (October 24,
1992—June 30, 1994) to the extent
permissible under Indiana law. OSM
would enforce the requirements of the
Energy Policy Act of 1992 in the interim
period only if a situation arose where
the State would not so enforce.

Based on the above discussion, the
Director is approving the repeal of 310
IAC 12-5-132 because appropriate
provisions are replaced by 310 IAC 12—
3-87.1 and 310 IAC 12-5-130.1 and the
repeal does not render the Indiana
program less effective than the

counterpart Federal requirements to the
extent that IC 13—4.1-9-2.5 meets the
requirements of SMCRA section 720
from June 30, 1994, and the enforcement
scheme approved July 28, 1995, meets
the requirements of SMCRA section 720
and 30 CFR 784.20 and 817.121(c)(2)
during the period from the effective date
of SMCRA section 720 (October 24,
1992) to the effective date of IC 13-4.1—
9-2.5 (June 30, 1994).

IVV. Summary and Disposition of
Comments

Comments on the initial submittal
were solicited from Federal agencies
and the public on January 14, 1993 (58
FR 4372), and on the adopted language
of the approved changes on April 22,
1994 (59 FR 19155). Comments received
were discussed in the related Federal
Registers of May 17, 1993 (58 FR
28775), and April 20, 1995 (60 FR
19669), respectively. As this current
action is based on language of the
previous submittals, the solicitation of
additional comments is not necessary;
refer to the Federal Registers identified
above for the discussion of comments
received.

V. Director’s Decision

Based on the findings above, the
Director is approving the three
provisions of Indiana’s program
amendment concerning subsidence, as
originally submitted by Indiana on
March 18, 1994, and for which the
decisions were deferred in the April 20,
1995, Federal Register (60 FR 19669).
As discussed above in Finding 1
concerning 310 IAC 12-3-87.1(c)(2) and
Finding 2 concerning 310 IAC 12-5-
130.1(c)(2), the Director is approving the
proposed deference to State law to the
extent that IC 13—4.1-9-2.5 meets the
requirements of SMCRA section 720
from June 30, 1994, and the enforcement
scheme approved July 28, 1995, meets
the requirements of SMCRA section 720
and 30 CFR 784.20 and 817.121(c)(2)
during the period from the effective date
of SMCRA section 720 (October 24,
1992) to the effective date of IC 13-4.1—
9-2.5 (June 30, 1994). As discussed in
Finding 3, the Director is also approving
the repeal of 310 IAC 12-5-132.

The Federal regulations at 30 CFR
Part 914, codifying decisions concerning
the Indiana program, are being amended
to implement this decision.

V1. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).
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Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR 914

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 8, 1996.
Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VI,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 914—INDIANA

1. The authority citation for Part 914
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 914.15 is amended by
adding paragraph (gqq) to read as
follows:

§914.15 Approval of regulatory program
amendments.
* * * * *

(qqq) The revised provisions at 310
IAC 12-3-87.1(c)(2) and 310 IAC 12-5—
130.1(c)(2) and the repeal of 310 IAC
12-5-132 contained in Indiana’s
program amendment concerning
subsidence, as originally submitted by
Indiana on March 18, 1994, and for
which the decisions were deferred on
April 20, 1995, are approved effective
May 28, 1996.

[FR Doc. 96-13264 Filed 5-24-96; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 925
[SPATS No. MO-026—-FOR]

Missouri Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving, with a
reporting stipulation, a proposed
amendment to the Missouri regulatory
program (hereinafter referred to as the
“Missouri program’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The proposed
amendment consists of revisions to the
Revised Statutes of Missouri (RSMo)
and the Code of State Regulations (CSR)
along with supporting documentation
and information pertaining to Missouri’s

alternative bonding system. The
amendment is intended to revise the
Missouri program to be consistent with
the corresponding Federal regulations
and SMCRA.

EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Brent Wahlquist, Regional Director,
Mid-Continent Regional Coordinating
Center, Alton Federal Building, 501
Belle Street, Alton, Illinois, 62002
Telephone: (618) 463-6460.

SUPPLEMENTARY INFORMATION:

I. Background on the Missouri Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the Missouri Program

On November 21, 1980, the Secretary
of Interior conditionally approved the
Missouri program. General background
information on the Missouri program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Missouri
program can be found in the November
21, 1980, Federal Register (45 FR
77017). Subsequent actions concerning
Missouri’s program and program
amendments can be found at 30 CFR
925.12, 925.15, and 925.16.

I1. Submission of the Proposed
Amendment

By letter dated March 7, 1995,
Missouri submitted a proposed
amendment to its program pursuant to
SMCRA (Administrative record No.
MO-617). Missouri submitted the
proposed amendment in response to a
January 30, 1986, letter (Administrative
record No. MO-351) that OSM sent to
Missouri in accordance with 30 CFR
732.17(c) and in response to the
required program amendments at 30
CFR 925.16(g). The provisions of the
Revised Statutes of Missouri (RSMo)
and the Code of State Regulations (CSR)
that Missouri proposed to revise were:
RSMO 444.805, Definition of Phase |
reclamation bond; RSMO 444.830, Bond
requirements, when a bond must be
filed, the amount of a bond, and
allowance for bond substitution; RSMO
444,950, Phase | reclamation bond
requirements; RSMO 444.960,
Establishment, purpose, and duties of
the Coal Mine Land Reclamation Fund
(CMLR Fund); RSMO 444.965.1,
Assessment for fund; 10 CSR 40-7.011,
Bond requirements; 10 CSR 40-7.021,
Duration and release of reclamation
liability; 10 CSR 40-7.041, Form and
administration of the CMLR Fund. In
addition, Missouri submitted: (1) A



26446

Federal Register / Vol. 61, No. 103 / Tuesday, May 28, 1996 / Rules and Regulations

narrative explaining the current and
projected balances of the bond pools
(Fund A and Fund B) of the CMLR
Fund; (2) a discussion of how each
outstanding required program
amendment codified in the final rule in
the May 8, 1991, Federal Register (56
FR 21281) will be resolved
(Administrative Record No. MO-536);
(3) an explanation of how the
deficiencies identified in OSM’s issue
letter dated March 9, 1994
(Administrative Record No. MO-592)
will be resolved; (4) a table of
reclamation cost estimates for all
permits except those that represent a
minimal liability to the bond pools; (5)
a statement from the Missouri Attorney
General that explains the legal basis for
using Abandoned Mine Land Funds for
the reclamation of Bill’s Coal Forfeiture
Project; and (6) copies of the revised
bond forms utilized by Missouri.

By letter dated March 28, 1995
(Administrative Record No. MO-623),
Missouri informed the OSM Kansas City
Field Office of an inadvertent omission
in its program amendment request, and
requested inclusion in the proposed
amendment of statutory revisions at
RSMO 444.805 that removes the
definition for “full cost bond” and
revises the definition for “‘Phase |
reclamation bond.” These changes
correspond to regulation changes at 10
CSR 40-7.011 and have been
incorporated into this amendment.

By letter dated February 21, 1996,
(Administrative Record No. MO-636),
Missouri informed OSM it was
removing the proposed revisions
concerning administrative rulemaking
procedures at RSMO 444.950(2)—(8).

The main provisions of the
amendment propose to:

¢ Eliminate the option to post a “full
cost bond”” and require mandatory
participation in Missouri’s alternative
bonding program.

* Require that up to 20 percent of
Phase | reclamation bond be held until
Phase Il liability is released.

¢ Establish minimum rate adjustable
Phase | reclamation bond amounts.

« Establish the CMLR Fund as part of
the alternative bonding system (ABS),
with 40 percent of the assessments
placed in Fund A for reclamation of
permits revoked prior to September 1,
1988, and 60 percent of the assessments
placed in Fund B for reclamation of
permits revoked after September 1,
1988.

¢ Allow expenditure of CMLR funds
for completion of Phase | reclamation.

« Allow expenditure of Phase |
reclamation bond for any phase of
reclamation.

OSM published a notice in the March
27, 1995, Federal Register (58 FR
15728) announcing receipt of the
amendment and inviting public
comment on the adequacy of the
proposed amendment. The public
comment period ended April 26, 1995.
The public hearing scheduled for April
21, 1995, was not held because no one
requested an opportunity to testify.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

A. Revisions to Missouri’s Regulations
That Are Substantively Identical to the
Corresponding Federal Regulations

Missouri proposes revisions to the
following regulations that contain
language that is identical in meaning to
the counterpart Federal regulations
(Federal regulation counterparts are
indicated in brackets): 10 CSR 40—
7.11(1)(H), Definition of Surety bond [30
CFR 800.5(a)]; 10 CSR 40-7.011(2),
Requirement to file a bond [30 CFR
800.11]. The Director, therefore, finds
these proposed revisions to Missouri’s
regulations are no less effective than the
federal regulations.

B. Required Program Amendments

Missouri submitted proposed
revisions in response to required
program amendments that the Director
placed on the Missouri program at 30
CFR 925.16(g) on May 8, 1991 (56 FR
21281).

1. Required Program Amendments
Satisfied by Statute or Regulation
Changes in the Proposed Amendment

The Director finds that the proposed
revisions to the following State statutes
and regulations satisfy the indicated
required program amendments and are
not inconsistent with the requirements
of section 509(c) of SMCRA and 30 CFR
800.11(e) of the Federal regulations.
Missouri’s proposed revisions and
accompanying fiscal demonstration
indicate these revisions will resolve the
issues associated with currently
approved alternative bonding
provisions. Therefore, the Director is
approving them. For clarity, the
required program amendments are listed
below, verbatim, along with Missouri’s
proposed revisions.

a. 30 CFR 925.16(g)(1). At RSMo
444.830.1; 444.965.1; 10 CSR 40—
7.011(2)(B); and 10 CSR 40-7.041(1)(A);
demonstrate that the resulting financial
aspect of the proposed optional
participation by an applicant of either a
full-cost bond or Phase | bond will
ensure that the ABS can meet the
requirements of 30 CFR 800.11(e) or
remove this provision.

To satisfy 30 CFR 925.16(g)(1),
Missouri proposes (1) at RSMo
444.830.1 to delete the option that
allows an applicant to file a full-cost
bond and pay a one time assessment to
the CMLR Fund (the one time
assessment only being required until
September 1, 1993), thereby making
participation in the ABS mandatory; (2)
at RSMo 444.950.1 to remove the
reference to a full-cost bond and to
require all applicants to file a Phase |
reclamation bond; (3) at RSMo
444.965.1 to delete language related to
the option to file a full-cost bond; (4) at
10 CSR 40-7.011(2) (B) and (C) to delete
provisions concerning filing of a full-
cost bond; and (5) at 10 CSR 40-7.041(1)
to delete provisions concerning
assessment lump sum payments by
permittees who file full cost bonds.

These proposed revisions satisfy the
concerns raised by 30 CFR 925.16(g)(1),
and the Director is removing this
paragraph.

b. 30 CFR 925.16(g)(2). At RSMo
444.950.1 and 10 CSR 40-7.011(4) (A),
(B), (C), and (D) to ensure that the Phase
I reclamation bond amounts will cover
the cost of reclamation and maintain the
flexibility of conventional bonds in all
situations and that the open pit
minimum bond will be sufficient to
assure the completion of the required
reclamation in all cases.

At the time this required amendment
was imposed, Missouri’s program would
not allow expenditure of bond pool
moneys on Phase | reclamation.
Missouri proposes in this amendment to
(1) at RSMo 444.950.1 and 10 CSR 40—
7.011(5) establish adjustable Phase |
reclamation bond rates; (2) at RSMo
444.950.4 and 10 CSR 40-7.021(2)(D)1
allow retention of up to 20 percent of
Phase | bond until completion of Phase
Il reclamation; and (3) at RSMo
444.960.5 and 10 CSR 40-7.041(4)(A)1
allow expenditure of CMLR funds for
completion of Phase | reclamation.

The proposed revisions add flexibility
to Missouri’s alternative bonding system
to ensure coverage of the cost of
reclamation, and the Director is
removing the required amendment at 30
CFR 925.16(9)(2).

c. 30 CFR 925.16(g)(4). AT RSMo
444.950.3 and 444.830.3 to require the
Secretary of the Interior’s approval
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before adopting an alternative bonding
system or delete the provision.

In response to the required program
amendment at 30 CFR 925.16(g)(4),
Missouri proposes to modify its
requirements at RSMO 444.830.3 and
444 .950.3 regarding the ability of the
commission to approve an alternative
bonding system by adding the language,
“* * *and which is consistent with or
pursuant to the purposes of Public Law
95-87, the Surface Mining Control and
Reclamation Act.”

Section 509(c) of SMCRA specifically
requires that the Secretary of the Interior
must approve an alternative bonding
system prior to a State being able to
adopt the system. In a letter to Missouri
dated March 9, 1994 (Administrative
Record No. MO-592), OSM stated its
interpretation of Missouri’s intent in
making this change to its statute was to
indicate Missouri’s agreement that the
Secretary of the Interior’s approval is
required and Missouri would first
obtain the Secretary’s approval prior to
implementing any alternative bonding
system. Missouri’s response letter dated
April 4, 1994 (Administrative Record
No. MO-594), confirmed that OSM’s
interpretation was correct and Missouri
agrees that the Secretary of the Interior’s
approval is required prior to
implementing any alternative bonding
system. therefore, the Director is
removing the required program
amendment at 30 CFR 925.16(g)(4).

d. 30 CFR 925.16(g)(5). At RSMo
444.960.1 to clarify how the CMLR
Fund may be expended.

At RSMo 444.960.1, Missouri’s
currently approved statute states that
moneys within the CMLR Fund will be
used by the Land Reclamation
Commission (LRC) to complete the
reclamation plan for any permitted
lands after the proceeds from any
applicable performance bond for such
reclamation have been exhausted. This
would conceivably allow use of moneys
in the CMLR Fund to complete Phases
I, 1, and Il reclamation requirements.
However, the existing statute at RSMO
444.960.5, while allowing moneys
within the 40 percent fund (Fund A) to
be used for any aspect of reclamation,
stipulates that moneys within the 60
percent fund (Fund B) may be used for
Phases Il and Ill reclamation only.

To satisfy 30 CFR 925.16(g)(5),
Missouri proposes at RSMO 444.960.5
to allow moneys from both Fund A and
Fund B to be used for all phases of
reclamation. The proposed revision
clarifies how the CMLR Fund may be
expended, and the Director is removing
the required amendment at 30 CFR
925.16(g)(5).

e. 30 CFR 925.16(g)(6). At RSMo
444.960.5 and 10 CSR 40-7.041(4)(A)1,
to ensure that the 40 percent fund
portion (Fund A) will provide sufficient
funding to fully reclaim those sites
forfeited prior to September 1, 1988, and
demonstrate that the 60 percent fund
portion (Fund B) generation of monies
will be adequate to reclaim all defaulted
lands as required by 30 CFR 800.11(e).

To satisfy 30 CFR 925.16(g)(6),
Missouri proposes at RSMo 444.960.5,
10 CSR 40-7.041(1)(A), and 10 CSR 40—
7.041(4)(A)1 to require that moneys paid
into the CMLR Fund be allocated so that
40 percent of the assessments would be
used for reclaiming permits revoked by
the LRC prior to September 1, 1988
(Fund A), and 60 percent of the
assessments would apply to reclamation
of permits revoked by the LRC after
September 1, 1988 (Fund B). Moneys
that existed in the CMLR Fund as of
September 1, 1988, would be allocated
to Fund A, as would 40 percent of all
moneys assessed for the CMLR Fund
after September 1, 1988, until such time
that the accumulation of money in Fund
A would be sufficient to complete
reclamation of those permits revoked by
the commission prior to September 1,
1988, after which time all moneys
assessed for the CMLR Fund would be
allocated to Fund B. In addition,
moneys from both Fund A and Fund B
would be used on any aspect of
reclamation. Missouri also proposes
language changes at 10 CSR 40-7.041(1)
(B), (C), and (E) to maintain consistency
with the proposed changes at 10 CSR
40-7.041(1)(A) and 10 CSR 40—
7.041(4)(A)1.

These proposed changes will allow
Fund A to accrue additional moneys to
assure sufficient funding is available to
fully reclaim those sites forfeited prior
to September 1, 1988. The portion of 30
CFR 925.16(g)(6) that requires a
demonstration that Fund B generation of
moneys will be adequate to reclaim all
defaulted lands as required by 30 CFR
800.11(e) is incorporated into and
discussed in Finding B.2 since it is
redundant with 30 CFR 925.16(g)(3),
which also requires a demonstration
that Missouri’s ABS will meet the
requirements of SMCRA. Therefore,
since Missouri’s proposed changes
satisfy the Fund A portion of the
required amendment and the Fund B
portion is a redundant requirement, the
Director is removing 30 CFR
925.16(g)(6) in its entirety.

f. 30 CFR 925.16(g)(8). At RSMo
444.965.3 and 10 CSR 40-7.041(1)(B) 3,
4, 5, and 6; demonstrate that the buy out
option would still allow the ABS to
meet the requirements of 30 CFR
800.11(e)(1) or remove this option.

In response to 30 CFR 925.16(g)(8),
Missouri proposes to delete RSMO
444.965.3 and 10 CSR 40-7.041(1)(B)3,
4,5, and 6, all of which either provide
for or relate to a buy out option. The
removal of the buy out option
provisions from the Missouri program
satisfies OSM'’s concerns, and the
Director is removing the required
amendment at 30 CFR 925.16(g)(8).

g. 30 CFR 925.16(g)(20). At 10 CSR
40-7.021(2)(D)(1. to clarify that its
Phase | bond release for an ABS is
consistently defined and used
throughout its program and to provide
a legal opinion of its Phase | reclamation
bond release and bond coverage
liability.

Missouri proposes to revise 10 CSR
40-7.021(2)(D)1 to reduce Phase | bond
by 80 percent when Phase | liability is
released and to clarify the remaining
bond is permit specific. For consistency
throughout its program, Missouri also
proposes (1) at 10 CSR 40-7.011(1)(D) to
modify the definition of Phase | bond to
include release of 80 percent of the
bond upon successful completion of
Phase | reclamation of a permit area; (2)
at RSMo 444.805(15), recodified from
444 .805(16), to modify the definition of
Phase | reclamation bond to include
release of no less than 80 percent of the
bond upon successful completion of
Phase | reclamation of a permit area;
and (3) at RSMo 444.950.4 to allow for
release of no less than 80 percent of
Phase | reclamation bond upon
completion of Phase | reclamation.

These proposed changes assure that
Missouri’s Phase | bond release for its
ABS is consistently defined and used
throughout its program. The Federal
regulations at 30 CFR 800.40(c)(1), in
reference to a conventional bonding
system, allow for release of 60 percent
of the bond when Phase | reclamation
requirements are satisfied. Since
Missouri proposes mandatory
participation in its alternative bonding
system, which will allow moneys to be
used in any phase of reclamation,
release of 80 percent of the Phase |
reclamation bond upon completion of
Phase | reclamation would be no less
effective than the Federal requirement
to release 60 percent of a full cost bond
upon completion of Phase | reclamation.

Replacement of the word *““mine” with
the word “permit” and addition of the
word “‘remaining” at 10 CSR 40—
7.021(2)(D)1 clarifies that Phase |
reclamation bond release is permit
specific. Therefore, a legal opinion of
Missouri’s Phase | reclamation bond
release and bond coverage liability is no
longer necessary.

Based upon the above discussions, the
Director is removing the required
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program amendment at 30 CFR
925.16(g)(20).

2. Required Program Amendments
Satisfied by Missouri’s Fiscal
Demonstration

Missouri’s fiscal demonstration
satisfies the required program
amendments at 30 CFR 925.16(g)(3), the
Bond B portion of 30 CFR 925.16(g)(6),
and 30 CFR 925.16(g)(7), which are set
forth in the May 8, 1991, Federal
Register (56 FR 21281). For clarity, the
required program amendments are listed
below.

30 CFR 925.16(g)(3). * * *,
demonstrate that the combination of
bond liability between the operator’s
Phase | bond and the CMLR Fund bond
will meet the requirements of SMCRA.

30 CFR 925.16(9)(6). * * *,
demonstrate that the 60 percent fund
portion (Fund B) generation of moneys
will be adequate to reclaim all defaulted
lands as required by 30 CFR 800.11(e).

30 CFR 925.16(g)(7). * * *, to assure
that the fee assessment structure of the
CMLR Fund will ensure that the Fund
will operate in a financially solvent
manner as required by 30 CFR 800.11(e).

In response to these three required
program amendments, Missouri
submitted the report entitled
“Evaluation of Missouri’s Alternative
Bonding System.” Information in this
demonstration shows that as of February
1, 1996, Missouri’s projected CMLR
Fund assets exceed liabilities in both
Fund A and Fund B. In addition,
projection tables in the report indicate
continued assessment fee payments to
the Fund will enable the State to
reclaim all forfeiture sites and meet
contractual commitments in a timely
manner without the Fund incurring a
deficit through September 1998.

Section 509(c) of SMCRA and 30 CFR
800.11(e) both require that under an
alternative bonding system, the
regulatory authority must have available
sufficient money to complete the
reclamation plan for any site that may
be in default at any time. An alternative
bonding system cannot be allowed to
adequate revenues to complete the
reclamation of all outstanding bond
forfeiture sites. Since Missouri’s
demonstration shows that the CMLR
Fund has sufficient funds to fund the
reclamation of forfeiture sites that may
be in default at any time, the Director
finds that Missouri’s alternative bonding
system meets the requirements of 30
CFR 800.11(e), and it is achieving the
objectives and purposes of the
conventional bonding program set forth
in section 509 of SMCRA. However, due
to the possibility of future unanticipated

bond forfeitures or increased
reclamation costs on pending or existing
forfeiture sites that could have
significant impacts on solvency of
Missouri’s CMLR Fund, OSM must have
a means of monitoring continued
solvency of the Fund. Therefore, the
Director is removing the required
program amendments at 30 CFR 925.16
(9)(3), (9)(6), and (9)(7), with the
stipulation that Missouri submit semi-
annual reports to demonstrate
continued solvency of the CMLR Fund,
beginning with the first report due
October 1, 1996, until such time that
OSM informs Missouri of a less frequent
reporting period.

C. Revisions to Missouri’s Statutes That
Are Not Substantively Identical to the
Corresponding Provisions of the Federal
Statutes

1. RSMo 444.805—Definitions

Missouri proposes to recodify this
section, delete the definition of “full-
cost bond,” and revise the definition of
“Phase | reclamation bond.”

a. Full-Cost Bond. Missouri proposes
to delete the term ““full-cost bond”
previously defined at subsection (8), as
this term is no longer used in the
revised statutes. Operators will no
longer have the option of posting a
“full-cost bond,” but will be required to
post a “‘Phase | reclamation bond” at a
minimum rate of $2,500 an acre and pay
assessments to the CMLR fund. The
requirement for mandatory participation
in Missouri’s alternative bonding
program will make the term ““full-cost
bond” obsolete. The Director finds that
Missouri’s deletion of the definition of
“full-cost bond’” does not render RSMo
444,805 less stringent than the
requirements of SMCRA for
performance bonds at section 509(a).
The Director is, therefore, approving
Missouri’s proposal to delete the
definition of “‘full-cost bond” at RSMo
444.805(8).

b. Phase | Reclamation Bond. At
recodified subsection (15), previously
codified subsection (16), Missouri
redefines the term “‘Phase | reclamation
bond’ to mean ‘““a bond for performance
filed by a permittee pursuant to section
444 .450 that may have no less than
eighty percent released upon the
successful completion of Phase |
reclamation of a permit area in
accordance with the approved
reclamation plan, with the rest of the
bond remaining in effect until Phase IlI
liability is released.” The previous
definition for “Phase | reclamation
bond’ allowed Missouri to release all
Phase | reclamation bond upon the
successful completion of Phase |

reclamation. By requiring the retention
of 20 percent of the Phase | bond until
after Phase Ill liability is released, the
revised definition provides incentive for
operators to successfully complete
Phase Il and Phase Ill reclamation as
required by 30 CFR 800.11(¢e)(2). There
is no Federal counterpart to Missouri’s
proposed definition. However, since the
Federal regulations at 30 CFR
800.13(a)(2) authorize regulatory
authorities to accept phased bonding
and the Federal regulations at 30 CFR
800.40(c) allow regulatory authorities to
release bond if they are satisfied that all
the reclamation or a phase of the
reclamation covered by the bond has
been accomplished, the Director finds
this definition is not inconsistent with
Federal program requirements.
Therefore, the Director is approving
Missouri’s proposed revision to its
definition of ““Phase | reclamation
bond’” at RSMo 444.805(15).

2. RSMo 444.830—Filing Phase |
Reclamation Bond

Missouri proposes to remove a
provision from RSMo 444.830.1 and
insert the provision at RSMo 444.850.1.
This provision concerns the factors to be
considered when determining the
required Phase | bond amount. Since the
provision is to be inserted in RSMo
444.950.1, the Director finds this change
does not render the previously approved
provisions at RSMo 444.830.1 and
444.950.1 less stringent than the
requirements for performance bonds at
section 509(a) of SMCRA and is
approving the provision move.

3. RSMo 444.950—Phase | Reclamation
Bond Requirements

a. Adjustable Phase | Bond. (1)
Minimum Adjustable Rate Phase |
Reclamation Bond. At RSMO 444.950.1,
Missouri proposes to establish a
minimum Phase | reclamation bond rate
of $2,500 per acre for all permitted
acreage, except for coal preparation
areas for which the minimum bond rate
would be $10,000 per permitted acre.
OSM previously approved the $2,500
per acre Phase | bond amount in the
February 26, 1988, Federal Register (53
FR 5766) and the $10,000 per acre bond
requirement for coal preparation areas
in the October 31, 1988, Federal
Register (53 FR 43866) for unbonded
acreage under new permits, after April
30, 1986, or permits undisturbed as of
that date. Both approvals were
considered to be adequate partial
responses to OSM’s January 30, 1986, 30
CFR part 732 notification to Missouri.

Missouri’s proposal includes
provisions that would allow annual
adjustments of up to $250 for the $2,500
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minimum rate and $500 for the $10,000
minimum rate, with maximum bond
rates of $5,000 and $15,000,
respectively, Bond amount adjustments
would have to be approved through
rulemaking.

Establishment of adjustable Phase |
bond rates is an improvement over the
previously approved fixed rats.
Adjustable rates will provide the
necessary flexibility to accommodate
changes in the cost of future
reclamation, a component essential to
ensure the CMLR Fund’s solvency and
hence its ability to meet the criteria of
300 CFR 800.11(e). Therefore, the
Director finds these revised provisions
at RSMo 444.950.1 are not inconsistent
with the requirements of section 509(a)
of SMCRA, and he is approving them.

(2) Factors Used to Determine Phase
I Reclamation Bond Amounts. Missouri
proposes to insert a provision at RSMo
444.950.1, that was removed from
RSMO 444.830.1, with no substantive
changes in language. This provision
concerns the factors to be considered
when determining the required Phase |
reclamation bond amount. These factors
will be used to assess all mine sites
annually to determine if an adjustment
in the Phase | reclamation bond amount
is necessary. The Director finds that the
addition of this previously approved
provision does not render the provisions
at RSMo 444.950.1 less stringent that
the Federal requirements for
performance bonds at section 509(a) of
SMCRA. Therefore, the Director is
approving Missouri’s proposed change.

(3) Minimum Amount of Phase |
Reclamation Bond. Missouri proposes to
remove the language “‘permitted surface
coal mining operation” and add the
word “‘permit” in that portion of the
provision which currently requires a
minimum of $10,000 of Phase |
reclamation bond be posted by an
operator. The $10,000 minimum will
now apply to each permit instead of a
surface coal mining operation, which
might include multiple permits.
Missouri also proposes to delete the
language ‘‘at two thousand five hundred
dollars per acre” in that portion of the
provision which requires a minimum
bond equivalent to 20 acres of Phase |
reclamation bond be posted for each
acre of open pit. This change is
necessary to be consistent with
Missouri’s proposal to establish
adjustable Phase | reclamation bond
amounts. These changes are not
inconsistent with section 509 of
SMCRA, and represent an improvement
to Missouri’s alternative bonding
system. Therefore, the Director is
approving these revisions to RSMo
444.950.1.

b. Acceptance of Phase | Reclamation
Bond. At RSMO 444.950.3, Missouri
proposes to add the language “‘Phase |
reclamation.” This change is necessary
to maintain consistency with Missouri’s
proposal to delete the term “full-cost
bond” and revise the term “Phase |
reclamation bond” at section 444.805.
This proposed change is nonsubstantive
and does not render section 444.950.3
less stringent than section 509(c) of
SMCRA. Therefore, the Director is
approving the proposed change.

c. Release of Phase | Reclamation
Bond. At RSMO 444.950.4, Missouri
proposes to add language which would
allow retention of up to 20 percent of
Phase | reclamation bond after
completion of Phase | reclamation with
the retained bond remaining in effect
until completion of Phase IlI
reclamation. This is an improvement
over the existing provision which
requires all Phase | bond to be released
on completion of Phase Il reclamation.
This is an improvement over the
existing provision which requires all
Phase | bond to be released on
completion of Phase | reclamation, and
it would provide the economic
incentive required by 30 CFR
800.11(e)(2) for permittees to comply
with all reclamation provisions.

Missouri further proposes to allow
Phase | reclamation bond be available
for all phases of reclamation in the
event of forfeiture. This is an
improvement in the event of forfeiture.
This is an improvement over the
existing provision which allows the
expenditure of Phase | reclamation bond
only for Phase | reclamation in the event
of forfeiture. Section 509(a) of SMCRA
requires that the amount of the bond be
sufficient to assure the completion of
the reclamation plan in the event of
forfeiture.

Based on the above discussions, the
Director finds the proposed changes at
RSMO 444.950.4 are not inconsistent
with sections 509 and 519 of SMCRA,
and represent an improvement in the
Missouri alternative bonding program.
Therefore, the Director is approving
Missouri’s proposed changes.

4. RSMo 444.960—Coal Mine Land
Reclamation Fund

Section 509(c) of SMCRA provides
that “in lieu of establishment of a
bonding program, as set forth in this
section, the Secretary may approve
* * *an alternative system that will
achieve the objectives and purposes of
the bonding program pursuant to this
section.” As stated in section 509(a) of
SMCRA, one of the key objectives and
purposes of the bonding program is “‘to
assure the completion of the

reclamation plan if the work had to be
performed by the regulatory authority in
the event of forfeiture * * *.” In
furtherance of this objective, 30 CFR
800.11(e)(1) provides, in pertinent part,
that OSM may approve an alternative
bonding system if the alternative assures
that “‘the regulatory authority will have
available sufficient money to complete
the reclamation plan for any areas
which may be in default at any time.
Reclamation liability under a bond pool
must be continuous. The liability and
obligation of an ABS does not disappear
if the bond pool finds itself unable to
meet its obligations as they mature, its
existing capital structure is impaired, or
its ability to perform any of its
obligations is impaired.

To meet the requirements of 30 CFR
800.11(e), an alternative bonding system
must assure that the regulatory authority
will have available sufficient money to
complete the reclamation plan for any
areas which may be in default at any
time, and must provide a substantial
economic incentive for the permittee to
comply with all reclamation provisions.

In this proposed program amendment
submittal, Missouri proposes several
changes to its statutes to strengthen its
ABS and meet requirements of section
509 of SMCRA and 30 CFR 800.11(e).

a. Fund A. At RSMO 444.960,
Missouri established Fund A in
response to the Director’s January 30,
1986, letter that required the State to
outline plans to reclaim its backlog of
forfeited sites. The proposed fee
structure of Fund A allocates moneys
that existed in the CMLR Fund as of
September 1, 1988, to Fund A and
allocates 40 percent of all moneys
assessed for the CMLR Fund after
September 1, 1988, to Fund A until such
time that the accumulation of money in
Fund A would be sufficient to complete
reclamation of those permits revoked by
the commission prior to September 1,
1988.

In addition, at the time this proposed
amendment was submitted, Missouri
submitted a letter from its Attorney
General that explains the legal basis for
using Abandoned Mine Land Funds for
the reclamation of Bill’s Coal Forfeiture
Project. When the proposed amendment
was submitted, Missouri’s statutes were
silent on expenditure of Abandoned
Mine Land Funds (AML Funds) on
forfeiture sites where the surety became
insolvent. Since then, OSM approved a
proposed amendment in which
Missouri made changes to its statutes to
specifically allow use of AML Funds on
sites where insolvency of the surety
occurred (60 FR 43972, August 24,
1995). Approval of this amendment
assures Missouri’s statute includes
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language which allows use of AML
Funds on the Bill's Coal Forfeiture
Project. Use of AML Funds at this site
would lessen the financial burden on
Fund A, thereby reducing the time
period for which assessments to Fund A
must continue.

Separation of Fund A from Fund B in
the CMLR Fund system as proposed by
Missouri will allow the funds necessary
to reclaim the backlog of sites forfeited
prior to September 1, 1988, and is not
inconsistent with section 509(c) of
SMCRA. Therefore, the Director finds
that Missouri’s proposed establishment
of Fund A under section RSMo
444.960.1 is no less stringent than
section 509(c) of SMCRA and is no less
effective than 30 CFR 800.11(e).
Accordingly, the Director is approving
Missouri’s proposed establishment of
Fund A in the ABS.

b. Fund B. Missouri’s proposed Fund
B will be used to fund reclamation of
sites where forfeiture occurred after
September 1, 1988. The proposed fee
structure requires that 60 percent of the
moneys assessed for the CMLR Fund be
allocated to Fund B until enough
moneys accrue in Fund A to complete
reclamation of sites where forfeiture
occurred prior to September 1, 1988,
after which Fund B will receive 100
percent of the CMLR Fund assessments.

Missouri proposes other changes
which will specifically strengthen Fund
B. At RSMo 444.830.1, Missouri
proposes to remove the option of
operators to file a full cost bond. This
would require all permittees to
participate in the ABS program, thereby
providing potential for increased
assessments to the CMLR Fund. At
RSMo 444.950.4, Missouri proposes to
allow retention of up to 20 percent of
Phase | reclamation bond after
completion of Phase | reclamation with
the retained bond remaining in effect
until completion of Phase llI
reclamation. Also at RMSo 444.950.4,
Missouri proposes to allow the
expenditure of Phase | reclamation bond
for all phases of reclamation in the
event of forfeiture. The existing
provisions at RMSo 444.950.4 allow
release of all Phase | bond on
completion of Phase | reclamation and
the expenditure of Phase | reclamation
bond only for Phase | reclamation in the
event of forfeiture. These changes would
potentially lessen the burden on Fund B
when forfeitures occur. As previously
discussed in this final rule, all of these
proposed changes are being approved by
the Director.

The Director finds that Missouri’s
proposed concept of Fund B is not
inconsistent with section 509(c) of
SMCRA or 30 CFR 800.11(e). Therefore,

the Director is approving Missouri’s
proposed establishment of Fund B
under section RMSo 444.960.

5. RMSo 444.965—Payments to the
CMLR Fund

a. Redesignations. In Missouri’s
proposed amendment, RMSo 444.965.4
is redesignated 444.965.3, section
444.965.5 is redesignated section
444.965.4, and section 444.965.6 is
redesignated section 444.965.5. These
changes do not render the previously
approved provisions of RMSo 444.965
less stringent than the requirements of
section 509 of SMCRA.. Therefore, the
Director is approving the redesignations.

b. CMLR Fund Adjustment. Proposed
language at newly codified RMSO
444.965.4, recodified from section
444.965.5, would require that after the
date when enough moneys have
accumulated in the 40 percent pool
(Fund A) to complete reclamation on
sites revoked prior to September 1,
1988, whenever the fund balance falls
below $7 million, tonnage assessments
would resume at the rate of 25 cents per
ton for the first 50,000 tons and 15 cents
per ton for the second 50,000 tons of
coal sold, shipped, or otherwise
disposed of in a calendar year by a
permittee, and the assessments would
remain in effect until the fund balance
once again achieved at least $7 million
dollars at the close of the State’s fiscal
year.

Missouri’s proposed tonnage rate
assessments at section 444.965.4 would
allow reductions in the assessment rates
provided at section 444.965.2. Such fee
assessments reductions would probably
not jeopardize solvency of the CMLR
Fund because at the time of such
reductions, enough moneys would
already have accumulated to reclaim the
backlog of forfeited sites where
revocation occurred prior to September
1, 1988. The Director finds the changes
proposed by Missouri are not
inconsistent with the requirements of
section 509(c) of SMCRA.. Therefore, the
Director is approving Missouri’s
proposed changes at section 444.965.4.

¢. CMLR Fund Balance Below $2
Million. At newly codified RMSo
444.965.5, recodified from section
444.965.6, Missouri proposes that:
“After September 1, 1998, whenever the
fund balance falls below $2 million, the
assessment rate established in
subsection 2 of the section [RMSo
444.965.2] shall increase to a per ton
rate of 30 cents per ton for the first
50,000 tons and 20 cents per ton for the
second 50,000 tons of coal sold,
shipped, or otherwise disposed of in a
calendar year by a permittee. The
increased tonnage assessment shall

remain in effect until the fund balance
is at least $3 million at the close of the
State’s fiscal year, at which time the
assessment rate will revert to the rate
established pursuant to subsection 4 of
this section [RSM 444.965.4].” The
proposed increase in assessment rates
after September 1, 1998, whenever the
fund balance falls below $2 million will
increase Missouri’s ability to adjust the
fee schedule for the CMLR Fund when
necessary. The Director finds the
changes proposed by Missouri are not
inconsistent with the requirements of
section 509(c) of SMCRA.. Therefore, the
Director is approving the changes
proposed by Missouri at section
444.965.5.

D. Revisions to Missouri’s Regulations
That Are Not Substantively Identical to
the Corresponding Provisions of the
Federal Regulations

1. 10 CSR 40-7.011—Bond
Requirements

a. 10 CSR 40-7.011(1), Definitions. (1)
Redesignations. In Missouri’s proposed
amendment, 10 CSR 40-7.011(1)(B) is
redesignated 10 CSR 40-7.011(1)(A), 10
CSR 40-7.011(2)(C) is redesignated 10
CSR 40-7.011(1)(B), 10 CSR 40—
7.011(1)(D) is redesignated 10 CSR 40—
7.011(1)(C), 10 CSR 40-7.011(1)(E) is
redesignated 10 CSR 40-7.011(1)(D), 10
CSR 40-7.011(1)(F) is redesignated 10
CSR 40-7.011(1)(G), and 10 CSR 40—
7.011(1)(G) is redesignated 10 CSR 40—
7.011(1)(H). These changes do not
render the previously approved
provisions at 10 CSR 40-7.011(1) less
effective than the Federal regulations.
Therefore, the Director is approving the
redesignations.

(2) Definition of “Full Cost Bond.” At
10 CSR 40-7.011(1)(A), Missouri
proposes to delete the definition of
“full-cost bond.”” Deletion of this
definition is discussed in Finding C.1.a.
of this document. In that finding, the
Director is approving Missouri’s
proposal to delete the definition of
“full-cost” bond from its statutes.
Therefore, the Director is also approving
Missouri’s proposal to delete the
definition of “full-cost bond’’ from its
regulations at 10 CSR 40-7.011(1)(A).

(3) Definition of “‘Phase | Bond.” At
10 CSR 40-7.011(1)(D), previously
designated 10 CSR 40-7.011(1)(E),
Missouri proposes to redefine the term
“Phase | reclamation bond.”
Redefinition of this term is discussed in
Finding C.1.b. of this document. In that
finding, the Director is approving
Missouri’s proposal to redefine the term
in its statutes. Since the definition in
Missouri’s regulation is substantively
the same as the definition in its statute,
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the Director is also approving Missouri’s
proposal to redefine the term “Phase |
bond” in its regulation at 10 CSR 40—
7.011(1)(D).

(4) Definition of “‘Phase Il Bond.” At
10 CSR 40-7.011(1)(E), Missouri
proposes to add a definition for ““Phase
Il bond.” It is defined as ‘““performance
bond conditioned on the release of
Phase Il liability.” There is no direct
Federal counterpart to Missouri’s
proposed definition. However, since the
Federal regulations at 30 CFR
800.13(a)(2) authorize regulatory
authorities to accept phased bonding
and the Federal regulations at 30 CFR
800.40(c) allow regulatory authorities to
release bond if they are satisfied that all
the reclamation or a phase of the
reclamation covered by the bond has
been accomplished, the Director finds
Missouri’s proposed definition of
“Phase Il bond” is not inconsistent with
the Federal regulation requirements.
therefore, the Director is approving
Missouri’s proposal to add a definition
for ““Phase Il bond’ at 10 CSR 40—
7.011(1)(E).

(5) Definition of “Phase Ill Bond.” At
10 CSR 40-7.011(1)(F), Missouri
proposes to add a definition for *““Phase
Il bond.” It is defined as *‘performance
bond conditioned on the release of
Phase Il liability.” There is no direct
Federal counterpart to Missouri’s
proposed definition. However, since the
Federal regulations at 30 CFR
800.13(a)(2) authorize regulatory
authorities to accept phased bonding
and the Federal regulations at 30 CFR
800.40(c) allow regulatory authorities to
release bond if they are satisfied that all
the reclamation or a phase of the
reclamation covered by the bond has
been accomplished, the Director finds
Missouri’s proposed definition of
“Phase 11l bond” is not inconsistent
with the Federal regulation
requirements. Therefore, the Director is
approving Missouri’s proposal to add a
definition for “Phase 11l bond” at 10
CSR 40-7.011(1)(F).

b. 10 CSR 40-7.011(3), Incremental
Bonding. (1) Filing Incremental Bond.
At 10 CSR 40-7.011(3)(A), Missouri
proposes to add the provision,
“Disturbance is prohibited on
succeeding increments, underground
shafts, tunnels, or operations prior to
acceptance of bond.” This provision is
substantially the same as that found at
10 CSR 40-7.011(c). Therefore, the
Director finds that addition of this
provision does not render 10 CSR 40—
7.011(3)(A) less effective than the
Federal regulations, and he is approving
the addition as proposed by Missouri.

(2) Identification of Increments for
Bonding. At 10 CSR 40-7.011(3)(D),

Missouri proposes to add the language,
“* * * submit an incremental bonding
schedule and * * *.”” Although the
counterpart Federal regulation at 30
CFR 800.11(b)(3) does not require
submission of an incremental bonding
schedule, the Federal regulation at 30
CFR 800.11(d)(3) does require the
applicant to submit an incremental
bond schedule if he elects to bond in
increments. Therefore, the Director
finds that addition of this requirement
to 10 CSR 40-7.011(3)(D) does not
render it less effective than 30 CFR
800.11(b)(3), and is approving the
addition of language as proposed by
Missouri.

(c) 10 CSR 40-7.011(4), Bond
Amounts. (1) Minimum per Acre Phase
| Bond Amounts. At 10 CSR 40—
7.011(4)(A), Missouri proposes to make
language changes and deletions to retain
consistency with proposed changes at
RSMo 444.950.1 concerning minimum
Phase | reclamation bond amounts.
Missouri, also, proposes to add the
provision now found at 10 CSR 40—
7.011(4)(C) which establishes the
minimum amount of Phase |
reclamation bond required for each acre
of coal preparation area. The proposed
revisions to Missouri’s statute
requirements for minimum Phase |
reclamation bond amounts are
discussed in Finding C.3.a.(1) in this
document. In that finding, the Director
approved Missouri’s proposed changes
to its statute at RSMo 444.950.1.
Therefore, the Director is also approving
Missouri’s proposed language changes,
additions, and deletions as proposed at
40 CSR 40-7.011(4)(A), since they are
consistent with the approved statute
revisions at RSMo 444.950.1.

(2) Minimum Phase | Bond for a
Permit. At existing 10 CSR 40—
7.011(4)(D), redesignated as 10 CSR 40—
7.011(4)(B), Missouri proposes to
change language so that the minimum
amount of Phase | bond required for
mines with fewer than 1,000 acres shall
be $10,000, or the equivalent of 20 acres
of bond for each acre of open pit area,
for a single permit instead of mine, and
remove the definition of a **single
mine.” The Federal regulations at 30
CFR 800.14(b) set a minimum bond
requirement of $10,000 for the entire
area under one permit. Missouri’s
proposed changes at 10 CSR 40—
7.011(4)(B) would also establish a
minimum bond rate of $10,000 for the
area under one permit. Therefore, the
Director finds Missouri’s proposed
changes are no less effective than the
Federal regulations at 30 CFR 800.14(b),
and he is approving Missouri’s
proposed changes at redesignated 10
CSR 40-7.011(4)(B).

(3) Deleted Regulations. Missouri
proposes to delete existing 10 CSR 40—
7.011(4) (B), (C), (E), (F), (G), (H), and (I).

(a) At existing 10 CSR 40-7.011(4)(B),
the provision allows for a lesser amount
of bond per acre than the $2,500
minimum bond per acre set by 10 CSR
40-7.011(4)(A). Deletion of existing 10
CSR 40-7.011(4)(B) will allow bond on
any permitted acreage to be no less than
the $2,500 bond per acre required by 10
CSR 40-7.011(4)(A). The Director finds
deletion of existing 10 CSR 40—
7.011(4)(B) will not render 10 CSR 40—
7.011(4) less effective than the Federal
requirements at 30 CFR 800.14(b).

(b) The provision at 10 CSR 40—
7.011(4)(C) is being added to 10 CSR
40-7.011(4)(A). The Director finds
deletion of 10 CSR 40-7.011(4)(C) and
insertion of the provision at 10 CSR 40—
7.011(4)(A) will not render 10 CSR 40—
7.011(4) less effective than the Federal
requirements at 30 CFR 800.14(b).

(c) The provisions at 10 CSR 40—
7.011(4) (E), (F), (G), (H), and (1) all
pertain to full-cost bonding. Deletion of
the option to file a full-cost bond in the
Missouri statutes is discussed in
Finding B.1.a. In that finding, the
Director approved Missouri’s proposal
at RSMo 444.830.1 to delete the option
to file a full-cost bond. Therefore, the
Director is approving Missouri’s
proposal to delete existing regulations
pertaining to full-cost bond at 10 CSR
and (1).

d. 10 CSR 40-7.011(5), Adjustment of
Bond Amounts. Missouri proposes to
add new section 10 CSR 40-7.011(5),
which includes provisions at
subsections (A), (B), (C), (D), and (E),
that would allow the State to adjust
Phase | bond rates to ensure adequate
bonding amounts. The provisions at
proposed new section 10 CSR 40—
7.011(5) are substantially the same as
the proposed provisions of Missouri’s
statute at RSMo0—-444.950.1, which are
discussed in Finding C.3.a.(1). In that
finding, the Director is approving
Missouri’s proposed statute provisions
concerning adjustment of Phase | bond
amounts. Therefore, the Director is
approving Missouri’s proposed
regulation provisions at 10 CSR 40—
7.011(5).

2.10 CSR 40-7.021 Duration and
Release of Reclamation Liability

a. 10 CSR 40-7.021(2) Criteria and
Schedule for Release of Reclamation
Liability. (1) General. At 10 CSR 40—
7.021(2), Missouri proposes to remove
the provision concerning retention of
bond on unreclaimed temporary
structures, such as roads, sediment
ponds, diversions, and stockpiles where
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Phase I, 11, and 11 liabilities under the
alternative bonding system apply and
on a reclamation cost estimate basis
where full-cost bonding applies.
Missouri is proposing to move that
portion of the provision pertaining to
Phase | bond to 10 CSR 40-7.021(2)(A),
and is proposing to delete that portion
of the provision pertaining to full-cost
bonding. As discussed in Finding B.1.a.,
the Director is approving Missouri’s
proposal to delete the option to file a
full-cost bond. Therefore, none of the
existing Missouri program provisions
are rendered less effective by this
proposed move and deletion, and the
Director is approving Missouri’s
proposed revision at 10 CSR 40—
7.021(2).

(2) 10 CSR 40-7.021(2)(A)
Qualification for Release of Phase |
Liability. As discussed above, Missouri
proposes to move the requirement that
Phase | bond be retained on
unreclaimed temporary structures, such
as roads, sediment ponds, diversions,
and stockpiles from 10 CSR 40-7.021(2)
to 10 CSR 40-7.021(2)(A). Retention of
bond for unreclaimed temporary
structures is not addressed as separate
requirements in the Federal regulations
for bond release; however, Phase | bond
release may not be approved until
backfilling, grading, and drainage
control in accordance with the
reclamation plan is complete. Since 10
CSR 40-7.021(2)(A) retains its
requirement for completion of
backfilling, grading, and drainage
control prior to Phase | bond release, the
existing regulation provisions are not
rendered less effective by the inclusion
of the requirement for retention of bond
for unreclaimed temporary structures.
Therefore, the Director finds the
proposed revision is no less effective
than the Federal regulations at 30 CFR
800.40(c)(1), and is approving
Missouri’s proposed change at 10 CSR
40-7.021(2)(A).

(3) 10 CSR 40-7.021(2)(D)1 Release of
Phase | Bond When Phase | Reclamation
is Completed. In addition to the
proposed changes at 10 CSR 40—
7.021(2)(D)1 previously discussed in
Finding B.1.b., Missouri proposes to add
language to require that after 80 percent
of Phase | bond is released, the total
remaining bond for a single permit shall
not be below the amount required by 10
CSR 40-7.011(4)(B). As discussed in
Finding D.1.c.(2), the Director is
approving new 10 CSR 40-7.011(4)(B)
which requires that the minimum
amount of Phase | bond applied to a
single permit shall be $10,000, or the
equivalent of 20 acres of bond for each
acre of open pit area, whichever is
greater. The Director finds Missouri’s

proposed change does not render 10
CSR 40-7.021(2)(D)1 less effective than
the requirements of 30 CFR 800.40(c)(1),
and he is approving it.

(4) 10 CSR 40-7.021(2)(D)2 Release of
Remaining Phase | Reclamation Bond.
At 10 CSR 40-7.021(2)(D)2, Missouri
proposes to delete language pertaining
to release of full-cost bonds and to add
the following language pertaining to
release of Phase | reclamation bond:
“The remaining amount of the bonds
shall be released when Phase Il liability
is released.” Deletion of the option to
file a full-cost bond is discussed in
Finding B.1.a. In that finding, the
Director approved Missouri’s proposal
to delete the option to file a full-cost
bond from its statutes. Retention of a
portion of Phase | bond until
completion of Phase Il reclamation is
discussed in Finding C.3.c. In that
finding, the Director approved
Missouri’s provision in its statutes to
retain up to 20 percent of Phase | bond
until completion of Phase IlI
reclamation. These changes proposed by
Missouri are necessary to maintain
consistency in its program and are not
inconsistent with SMCRA or the Federal
regulations. Therefore, the Director is
approving Missouri’s proposed changes
at 10 CSR 40-7.021(2)(D)2.

(5) 10 CSR 40-7.021(2)(E) Release of
Bond from Undisturbed Areas. At 10
CSR 40-7.021(2)(E), Missouri proposes
to clarify its provision for release of
bond liability from undisturbed areas
which are adjacent to disturbed lands by
specifying that the bond “may” be
released instead of ““shall” be released
and by adding language pertaining to
surface mining disturbances: “All
bonding liability may be released in full
from undisturbed areas when further
disturbances from surface mining have
ceased.” In addition, Missouri proposes
to clarify that “The permit shall
terminate on all areas where all bonds
have been released.” Federal regulations
at 30 CFR 800.15(c) allow reduction of
bond liability for undisturbed land.
Although the Federal regulations for
undisturbed areas do not contain
specific language pertaining to permit
termination, the Director finds the
proposed changes would not render 10
CSR 40-7.021(2)(E) inconsistent with
SMCRA or the Federal regulations and
is approving them.

b. 10 CSR 40-7.021(5) Requirement to
File an Affidavit. On the State’s
initiative, additional requirements for
bond release are proposed to be added
to the Missouri program. Specifically,
Missouri proposes to add a new section
10 CSR 40-7.021(5) which would
require an operator who is seeking a
Phase 11l bond release to file an affidavit

with the recorder of deeds in the county
where mining occurred describing the
parcel(s) of land where operations such
as underground mining, auger mining,
covering of slurry ponds, or other
underground activities occurred which
could impact or limit future use of the
land. This requirement would be
applicable to mined land where Phase |
reclamation was completed on or after
September 1, 1992. There is no Federal
counterpart to the proposed provision
for Phase Il bond release at section 519
of SMCRA or 30 CFR 800.40(c). The
Director finds the additional
requirements would not adversely
impact the Missouri program as none of
the existing program provisions are
rendered less effective than the Federal
regulations by the inclusion of the
additional requirements. Therefore, he
is approving 10 CSR 40-7.021(5) as
proposed.

3.10 CSR 40-7.041 Form and
Administration of the Coal Mine Land
Reclamation Fund

Missouri proposes to delete 10 CSR
40-7.041(4)(A)2. This provision
stipulates that Reclamation Fund
moneys cannot be expended for
reclamation or areas bonded by full-cost
bonds. Since Missouri also proposes in
this amendment to remove the option to
file a full-cost bond, this proposed
deletion is necessary to maintain
consistency in the Missouri program. As
discussed in Finding B.1.a., the Director
is approving the deletion of the option
to file a full-cost bond from the Missouri
program. Therefore, the Director finds
Missouri’s proposed deletion of 10 CSR
40-7.041(4)(A)2 will not render 10 CSR
40-7.041(4)(A) less effective than the
Federal regulations.

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because on one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(12)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Missouri
program. No comments from Federal
agencies were received.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
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concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.).

None of the revisions that Missouri
proposed to make in its amendment
pertain to air or water quality standards.
Nevertheless, OSM requested EPA’s
concurrence with the proposed
amendment (Administrative Record
Nos. MO-621 and MO-624). EPA did
not respond to OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director is approving, with a reporting
stipulation, the proposed amendment as
submitted by Missouri on March 7,
1995, and March 28, 1995. This
stipulation requires Missouri to submit
semi-annual reports to demonstrate
continued solvency of the CMLR Fund,
beginning with the first report due
October 1, 1996, until such time that
OSM informs Missouri of a less frequent
reporting period.

The changes approved in this
rulemaking strengthens the Missouri
program and, as such, are consistent
with SMCRA and the Federal
regulations at 30 CFR 732.17(g).

The Director approves the regulations
and statutes as proposed by Missouri
with the provision that they be fully
promulgated in identical form to the
regulations and statutes submitted to
and reviewed by OSM and the public.

The Federal regulations at 30 CFR
Part 925, codifying decisions concerning
the Missouri program, are being
amended to implement this decision.
With respect to those changes in State
laws and regulations approved in this
document, the Director is making the
final rule effective immediately.

Effect of Director’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. In the oversight of
the Missouri program, the Director will
recognize only the statutes, regulations,
and other materials approved by OSM,
together with any consistent
implementing policies, directives, and
other materials, and will require the
enforcement by Missouri of only such
provisions.

VI. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that

existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 925

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 8, 1996.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 925—MISSOURI

1. The authority citation for Part 925
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 925.15 is amended by
adding paragraph (t) to read as follows:

§925.15 Approval of regulatory program
amendments.
* * * * *

(t) Revisions to the following statutes
and regulations, as submitted to OSM
on March 7 and March 28, 1995, are
approved effective May 28, 1996, with
a reporting stipulation that requires
Missouri to submit semi-annual reports
to demonstrate continued solvency of
the CMLR Fund, beginning with the first
report due October 1, 1996, until such
time that OSM informs Missouri of a
less frequent reporting period.

(1) Revisions to the Revised Statutes
of Missouri (RSMo).

RSMo 444.805—Deletion of the
definition of full-cost bond and
revision of the definition of Phase |
reclamation bond.

RSMo 444.830.1—Deletion of option to
file a full-cost bond and revision to
Phase | reclamation bond filing
requirements.

RSMo 444.830.3—Commission’s
adoption of an alternative bonding
system.

RSMo 444.950.1—Phase | reclamation
bond amount requirements, including
annual adjustments proposed through
the Missouri rulemaking process.
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RSMo 444.950.3—Self-bonding
requirements and adoption of an
alternative bonding system.

RSMo 444.950.4—Phase | reclamation
bond liability.

RSMo 444.960.1—Establishment of the
CMLR Fund.

RSMo 444.960.5—Allocation and use of
the A (40%) and B (60%) portions of
the CMLR Fund.

RSMo 444.965.1—CMLR initial
assessments.

RSMo 444.965.3—Deletion of buy-out
option.

RSMo 444.965.4—CMLR Fund
Adjustment.

RSMo 444.965.5—CMLR assessment
increase.

(2) Revisions to the Missouri Code of
Regulations (CSR) at 10 CSR 40-7.

10 CSR 40-7.011(1)—Deletion of the
definition of full-cost bond, revision
of the definition of Phase | bond, and
addition of definitions for Phase Il
and Phase Il bond.

10 CSR 40-7.011(2)—Revision of
requirements to file a bond.

10 CSR 40-7.011(3)—Filing of
incremental bond and identification
of increments for bonding.

10 CSR 40-7.011(4)—Minimum per acre
Phase | bond amounts, minimum
Phase | bond for a permit, and
deletion of full-cost bonding
provisions.

10 CSR 40-7.011(5)—Annual
adjustment of Phase | bond amounts.

10 CSR 40-7.021(2)—Concerning
criteria and schedule for release of
reclamation liability, qualification for
release of Phase | liability, release of
Phase | bond when Phase |
reclamation is completed, and release
of bond from undisturbed areas.

10 CSR 40-7.021(5)—Requirement to
file an affidavit at Phase Il release of
underground mining acreage.

10 CSR 40-7.041(1)—Payment to the 40
percent pool, assessment rates,
continuation of monthly assessments,
and reinstatement rates.

10 CSR 40-7.041(4)—Expenditure of
reclamation fund moneys.

§925.16 [Amended]

3. Section 925.16 is amended by
removing and reserving paragraphs

(9)(1) through (g)(8) and (9)(20).
[FR Doc. 96-13261 Filed 5-24-96; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 925
[SPATS No. MO-025-FOR]

Missouri Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving, with
certain exceptions, a proposed
amendment to the Missouri regulatory
program (hereinafter referred to as the
*“Missouri program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The proposed
amendment consists of a proposed set of
revegetation success guidelines and a
rulemaking that eliminates the reference
to an earlier set of guidelines that was
never approved by OSM. The
amendment is intended to revise the
Missouri program to be consistent with
the corresponding Federal regulations.
EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Brent Wahlquist, Regional Director,
Mid-Continent Regional Coordinating
Center, Office of Surface Mining
Reclamation and Enforcement, Alton
Federal Building, 501 Belle Street,
Alton, lllinois 62002, Telephone: (618)
463-6460.

SUPPLEMENTARY INFORMATION:

I. Background on the Missouri Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Missouri Program

On November 21, 1980, the Secretary
of Interior conditionally approved the
Missouri program. General background
information on the Missouri program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Missouri
program can be found in the November
21, 1980, Federal Register (45 FR
77017). Subsequent actions concerning
Missouri’s program and program
amendments can be found at 30 CFR
925.12, 925.15, and 925.16.

I11. Submission of the Proposed
Amendment

By letter dated December 14, 1995
(Administrative Record no. MO-633),
Missouri submitted a proposed
amendment to its program pursuant to
SMCRA. Missouri submitted the
proposed amendment in response to the
required program amendments at 30
CFR 925.16 (a) and (p)(6). The

provisions of the Code of State
Regulations (CSR) that Missouri
proposes to amend are: 10 CSR 40—
3.120/3.270(c)(B)2.A-H., Specific
revegetation success standards for
postmining land uses. Specifically,
Missouri proposes revisions to its
approved program for evaluating
revegetation success. Missouri revised
its regulations for the specific standards
for each of its approved land uses to
delete the reference to an earlier set of
guidelines that had not been approved
by OSM and reference the guidelines as
currently proposed in this amendment.
The proposed revegetation success
guidelines consist of eight separate
guidance documents that establish the
revegetation success standards by land
use. These documents are titled the: (1)
Phase Il and Phase 1l revegetation
standards for prime farmland; (2) Phase
Il revegetation standards for cropland,;
(3) Phase Ill revegetation standards for
pasture and previously mined areas; (4)
Phase Il revegetation standards for
wildlife habitat; (5) Phase IlI
revegetation standards for woodland; (6)
Phase Il revegetation standards for
industrial/commercial revegetation; (7)
Phase 11l revegetation success standards
for residential land use; and (8) Phase IlI
revegetation success standards for
recreation land use. Each set of
guidelines elaborates by land use type
the revegetation success standards,
measurement frequency, sampling
procedures, data submission and
analysis, maps, and mitigation plan
requirements. The guidance documents
follow the approved Missouri program
regulations at 10 CSR 40-3.120/3.270(6).

OSM announced receipt of the
proposed amendment in the January 26,
1996, Federal Register (61 FR 2459),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
February 26, 1996.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.
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1. 10 CSR 40-3.120/3.270(6)(B)—
Specific Standards for Postmining Land
Uses

The required amendment at 30 CFR
925.16(p)(6) requires Missouri to amend
its program at 10 CSR 40-3.120/
3.270(6)(B) 2.A through H to remove the
reference to the Land Reclamation
Commission’s June 1990 Phase |11
Liability Release Guidelines.

Missouri proposes to revise each land
use specific revegetation success
guidance document which it
incorporated by reference into its
regulations. Measurement, for
applicable land use specific levels of
ground cover, production, or stocking
shall be performed in accordance with
the criteria contained in the current
land use specific guidelines of the Land
Reclamation Commission.

Although there is not an exact
counterpart Federal regulation
concerning the incorporation by
reference of revegetation success
guidance documents, the Federal
regulations at 30 CFR 816/817.116(a)(1)
require a State to include its standards
for success and statistically valid
sampling techniques for measuring
revegetation success in its approved
regulatory program. Missouri is
proposing to accomplish this by
incorporating eight land use specific
guidance documents by reference in its
regulations at 10 CSR 40-3.120/
3.270(6)(B). The Director finds that
Missouri’s proposal to include these
documents by reference into its
approved program is not inconsistent
with the Federal regulation
requirements. Accordingly, the Director
is removing the required program
amendment from the Missouri program
as codified at 30 CFR 925.16(p)(6).

2. Revegetation Success Guidelines

The required amendment at 30 CFR
925.16(a) requires Missouri to amend its
program to include those technical
guidance procedures that the State
considers acceptable for use in
evaluating revegetation success.

a. Phase Il Revegetation Success
Standards for Woodland

Missouri proposes to adopt a
guidance document entitled “Phase IlI
Revegetation Success Standards for
Woodland.” This document describes
the criteria and procedures for
determining Phase Il success standards
for areas being restored as Woodland
pursuant to 10 CSR 40-3.120/3.270(6)
and (7).

Missouri proposes that revegetation
success on woodland be determined on
the basis of: the general revegetation

requirements of the approved permit;
ground cover; and tree/shrub stocking
and survival. The permittee is
responsible for measuring the vegetation
and for submitting the data to the
director of Missouri Land Reclamation
Program (MLRP) for analysis.
Measurements of the vegetation must be
made in accordance with the procedures
outlined in the guidance document. The
director of MLRP must determine that
the general requirements for
revegetation success be satisfied as
stated in 10 CSR 40-3.120/3.270(1). The
guidance document sets out specific
success standards and measurement
frequencies for ground cover and tree
and shrub stocking rate based on the
regulatory requirements of 10 CSR 40—
3.120/3.270. Sampling procedures are to
use statistically valid random sampling
methods using a 90 percent statistical
confidence limit. Ground cover is to be
measured by the line-point transect
method and tree/shrub stocking is to be
measured with sampling circles. Sample
adequacy is to be determined using a
prescribed formula. If the data indicates
that the vegetation is close to the
standard but less than the standard, the
data is to be submitted to the director of
MLRP for statistical analysis to
determine if the differences are
statistically significant within the limits
allowed by regulation. Maps must be
provided by the permittees for each
Phase Il plan indicating the location of
each sampling transect and sample
frame point, the area covered by the
sampling and all permit boundaries. If
the permittees can not demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involves augmented activities
then the 5 year responsibility period
will begin again. Appendices are
attached illustrating the selection of
random sampling sites; data forms for
line-point transect; data forms for
sample circle; T-table; example of
sample adequacy determination for
ground cover; example of sample
adequacy determination for tree/shrub
stocking; statistical analysis for ground
cover and tree/shrub stocking; accepted
plant species; and references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal

regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,
production, or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for woodland. The
Director finds that the guidance
document is not inconsistent with and
no less effective than the Federal
regulations.

b. Phase 1l Success Standards for
Industrial/Commercial Revegetation

Missouri proposes to adopt a
guidance document entitled *““Phase IlI
Success Standards for Industrial/
Commercial Revegetation.” This
document describes the criteria and
procedures for determining Phase 111
success standards for areas being
restored as industrial/commercial
pursuant to 10 CSR 40-3.120/3.270 (6)
and (7).

Missouri proposes that revegetation
success on industrial/commercial be
determined on the basis of: the general
revegetation requirements of the
approved permit; and ground cover
density. The permittee is responsible for
measuring the vegetation and for
submitting the data to the director of
MLRP for analysis. Measurements of the
vegetation must be made in accordance
with the procedures outlined in the
guidance document. The director of
MLRP must determine that the general
requirements for revegetation success be
satisfied as stated in 10 CSR 40-3.120/
3.270(1). The guidance document sets
out specific success standards and
measurement frequencies for ground
cover based on the regulatory
requirements of 10 CSR 40-3.120/3.270.
Sampling procedures are to use
statistically valid random sampling
methods using a 90 percent confidence
interval. Ground cover is to be measured
by the line-point transect method.
Sample adequacy is to be determined
using a prescribed formula. If the data
indicates that the vegetation is close to
the standard but less than the standard,
the data is to be submitted to the
director of MLRP for statistical analysis
to determine if the differences are
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statistically significant within the limits
allowed by regulation. Maps must be
provided by the permittee for each
Phase Il plan indicating the location of
each sampling transect and sample
frame point, the area covered by the
sampling, and all permit boundaries. If
the permittee can not demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involves augmented activities
then the 5 year responsibility period
will begin again. Appendices are
attached illustrating the selection of
random sampling sites; data forms for
line-point transect; data forms for
sample circle; T-table; example of
sample adequacy determination for
ground cover; statistical analysis for
ground cover; accepted plant species;
and references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,
production, or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for industrial/
commercial land uses. The Director
finds that the guidance document is not
inconsistent with and is no less effective
than the Federal regulations.

c. Phase Ill Revegetation Success
Standards for Cropland

Missouri proposes to adopt a
guidance document entitled ““Phase IlI
Revegetation Success Standards for
Cropland.” This document describes the
criteria and procedures for determining
Phase 111 success standards for areas
being restored as cropland pursuant to
10 CSR 40-3.120/3.270 (6) and (7).

Missouri proposes that revegetation
success on cropland be determined on
the basis of ground cover and crop
production. The permittee is
responsible for measuring the vegetation
and for submitting the data to the
director of MLRP for analysis.
Measurements of the vegetation must be
made in accordance with the procedures
outlined in the guidance document. The
guidance document sets out specific
success standards and measurement
frequencies for ground cover and crop
production based on the regulatory
requirements of 10 CSR 40-3.120/3.270.
The crop production standard is to be
determined with a reference area or the
use of a technical standard. Approved
technical standards include the county
average or target yield established by the
U.S. Department of Agriculture Natural
Resources Conservation Service (USDA
NRCS). Target yields must be adjusted
annually and be representative of yields
expected when using high management
practices common to the area. Sampling
procedures are to use statistically valid
random sampling methods. Ground
cover is to be measured by the line-
point transect method. Crop production
is to be measured utilizing sampling
frames for forage production or whole
area harvest for forage or row crop
production. Manual sampling of row
crops is only allowed when weather or
other factors prevent mechanical harvest
and must have prior approval by the
director of MLRP. The guidance
document also establishes a method for
establishing representative test plots for
use with row crop production. Sample
adequacy is to be determined using a
prescribed formula. If the data indicates
that the vegetation is close to the
standard but less than the standard, the
data is to be submitted to the director of
MLRP for statistical analysis to
determine if the differences are
statistically significant within the limits
allowed by regulation. Maps must be
provided by the permittee for each
Phase Il plan indicating the location of
each sampling transect and sample
frame point, the area covered by the
sampling, and all permit boundaries. If
the permittee can not demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involves augmented activities
then the 5 year responsibility period
will begin again. Appendices are
attached illustrating the selection of
random sampling sites; summary data

forms for sampling frames; data forms
for crop production data; T-table;
example of sample adequacy
determination for hay production
measurements; statistical analysis for
sampling frame data; data form for
forage crop production data harvested as
baled hay; statistical analysis of whole
release area harvesting; yield
adjustments for release areas due to
differing soil series; yield adjustments
for moisture; crop surveyor’s affidavit of
qualifications and crop production
yields; grasses of acceptable plant
species for permanent ground cover on
agricultural areas; procedure for
manually sampling row crops; and
references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,
production, or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for cropland. The
Director finds that the guidance
document is not inconsistent with and
no less effective than the Federal
regulations.

d. Phase Il Revegetation Success
Standards for Wildlife Habitat

Missouri proposes to adopt a
guidance document entitled “Phase IlI
Revegetation Success Standards for
Wildlife Habitat.”” This document
describes the criteria and procedures for
determining Phase Il success standards
for areas being restored as wildlife
habitat pursuant to 10 CSR 40-3.120/
3.270 (6) and (7).

Missouri proposes that revegetation
success on wildlife habitat be
determined on the basis of: the general
revegetation requirements of the
approved permit; ground cover; and
tree/shrub stocking and survival. The
permittee is responsible for measuring
the vegetation and for submitting the
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data to the director of MLRP for
analysis. Measurements of the
vegetation must be made in accordance
with the procedures outlined in the
guidance document. The director of
MLRP must determine that the general
requirements for revegetation success be
satisfied as stated in 10 CSR 40-3.120/
3.270(1). The guidance document sets
out specific success standards and
measurement frequencies for ground
cover and tree and shrub stocking rate
based on the regulatory requirements of
10 CSR 40-3.120/3.270. Sampling
procedures are to use statistically valid
random sampling methods. Ground
cover is to be measured by the line-
point transect method and tree/shrub
stocking is to be measured with
sampling circles. Sample adequacy is to
be determined using a prescribed
formula. If the data indicates that the
vegetation is close to the standard but
less than the standard, the data is to be
submitted to the director of MLRP for
statistical analysis to determine if the
differences are statistically significant
within the limits allowed by regulation.
Maps must be provided by the permittee
for each Phase Ill plan indicating the
location of each sampling transect and
sample frame point, the area covered by
the sampling, and all permit boundaries.
If the permittee can not demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involves augmented activities
then the 5 year responsibility period
will begin again. Appendices are
attached illustrating the selection of
random sampling sites; data forms for
line-point transect; data forms for
sample circle; T—table; example of
sample adequacy determination for
ground cover; example of sample
adequacy determination for tree/shrub
stocking; statistical analysis for ground
cover and tree/shrub stocking; accepted
plant species; and references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,

production, or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for wildlife habitat.
The Director finds that the guidance
document is not inconsistent with and
no less effective than the Federal
regulations.

e. Phase Il Revegetation Success
Standards for Pasture and Previously
Mined areas

Missouri proposes to adopt a
guidance document entitled “Phase Il
Revegetation Success Standards for
Pasture and Previously Mined Areas.”
This document describes the criteria
and procedures for determining Phase
111 success standards for areas being
restored as pasture and previously
mined land pursuant to 10 CSR 40—
3.120/3.270 (6) and (7).

Missouri proposes that revegetation
success on pasture and previously
mined land be determined on the basis
of: the general revegetation
requirements of the approved permit;
ground cover; and production. The
permittee is responsible for measuring
the vegetation and for submitting the
data to the director of MLRP for
analysis. Any previously mined land
that was remined or redistributed and
reclaimed to a land use of pasture, must
achieve the same success standard for
cover as land that was not previously
disturbed by mining. However if the
area is not reclaimed to the
requirements of 10 CSR 40-3.120(6)(B),
the vegetation cover shall not be less
than the ground cover existing before
redisturbance and shall be adequate to
control erosion. This ground cover
standard must have been determined
and incorporated into the permit prior
to disturbance. There is no productivity
standard for previously mined land. The
director of MLRP must determine that
the general requirements for
revegetation success be satisfied as
stated in 10 CSR 40-3.120/3.270(1).
Measurements of the vegetation must be
made in accordance with the procedures
outlined in the guidance document. The
guidance document sets out specific
success standards and measurement
frequencies for ground cover and
production based on the regulatory
requirements of 10 CSR 40-3.120/3.270.
The forage production standard is to be

determined with a reference area or a
current USDA/NRCS high management
target yield. Sampling procedures are to
use statistically valid random sampling
methods at a 90 percent statistical
confidence interval. Ground cover is to
be measured by the line-point transect
method. Forage production is to be
measured utilizing sampling frames or
whole area harvest. The guidance
document also establishes a method for
establishing representative test plots.
Sample adequacy is to be determined
using a prescribed formula. If the data
indicates that the vegetation is close to
the standard but less than the standard,
the data is to be submitted to the
director of MLRP for statistical analysis
to determine if the differences are
statistically significant within the limits
allowed by regulation. Maps must be
provided by the permittee for each
Phase 11l plan indicating the location of
each sampling transect and sample
frame point, the area covered by the
sampling and all permit boundaries. If
the permittee can not demonstrate
revegetation success in the fourth year
after completion of last augmented
seeding, a mitigation plan must be
submitted to the director of MLRP
including a statement of the problem, a
discussion of methods to correct the
problem, and a new phase Il liability
release plan. If the plan involves
augmented activities then the 5 year
responsibility period will begin again.
Appendices are attached illustrating the
selection of random sampling sites; data
forms for line point transects; summary
data forms for sampling frames; T-table;
data form for forage crop production
data harvested as baled hay; example
use of sample adequacy formula for
ground cover measurements and hay
production measurements; statistical
analysis on sampling frame data and
whole release area harvesting; yield
adjustments for release areas due to
differing soil series; grasses of
acceptable plant species for permanent
ground cover on agricultural areas; and
references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,
production, or stocking shall be
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considered equal to the approved
success standard then they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for pasture and
previously mined land. The Director
finds that the guidance document is not
inconsistent with and no less effective
than the Federal regulations.

f. Phase II/1ll Revegetation Success
Standards for Prime Farmland

Missouri proposes to adopt a
guidance document entitled “Phase 11/
Il Revegetation Success Standards for
Prime Farmland.” This document
describes the criteria and procedures for
determining Phase Il and Il success
standards for areas being restored as
prime farmland pursuant to 10 CSR 40—
3.120/3.270 (6) and (7) and 10 CSR 40—
4.030.

Missouri proposes that revegetation
success on prime farmland be
determined on the basis of crop
production. The permittee is
responsible for measuring the vegetation
and for submitting the data to the
director of MLRP for analysis.
Measurements of the vegetation must be
made in accordance with the procedures
outlined in the guidance document.
Ground cover must be established
following soil replacement with
approved species to effectively control
erosion. The guidance document sets
out specific success standards and
measurement frequencies for crop
production based on the regulatory
requirements of 10 CSR 40-3.120/3.270
and 10 CSR 40-4.030. The crop
production standard is to be determined
with a reference area or the use of a
technical standard. Approved technical
standards include the county average or
target yield established by the USDA
NRCS. Target yields must be adjusted
annually and be representative of yields
expected when using high management
practices common to the area.

Sampling procedures are to use
statistically valid random sampling
methods. Crop production is to be
measured utilizing sampling frames for
forage production or whole area harvest
for forage or row crop production.
Manual sampling of row crops is only
allowed when weather or other factors
prevent mechanical harvest and must
have prior approval by the director of
MLRP. The guidance document also
establishes a method for establishing

representative test plots for use with
row crop production. Sample adequacy
is to be determined using a prescribed
formula. If the data indicates that the
vegetation is close to the standard but
less than the standard, the data is to be
submitted to the director of MLRP for
statistical analysis to determine if the
differences are statistically significant
within the limits allowed by regulation.
Maps must be provided by the permittee
for each Phase IlI plan indicating the
location of each sampling transect and
sample frame point, the area covered by
the sampling, and all permit boundaries.
If the permittee cannot demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involves augmented activities,
then the 5-year responsibility period
will begin again. Appendices are
attached illustrating the selection of
random sampling sites; summary data
forms for sampling frames; data forms
for crop production data; T—table;
example of sample adequacy
determination for hay production
measurements; statistical analysis for
sampling frame data; data form for
forage crop production data harvested as
baled hay; statistical analysis of whole
release area harvesting; yield
adjustments for release areas due to
differing soil series; yield adjustments
for moisture; crop surveyor’s affidavit of
qualifications and crop production
yields; grasses of acceptable plant
species for permanent ground cover on
agricultural areas; procedure for
manually sampling row crops; and
references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulation at 30 CFR 823.15 establishes
the revegetation and restoration
requirements for soil productivity on
prime farmland.

Missouri is proposing to accomplish
this by adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for prime farmland.
The Director finds that portion of the
prime farmland guidance document that
establishes the revegetation standards
and sampling techniques is not
inconsistent with and no less effective
than the Federal regulations and is

approving it with the following
exception.

As previously discussed, Missouri
proposes in its prime farmland guidance
document one option for establishing a
success standard by utilizing approved
technical standards including the
county average or target yield
established by the USDA NRCS. Target
yields must be adjusted annually and be
representative of yields expected when
using high management practices
common to the area. The Federal
regulation at 30 CFR 823.15(b)(7)
requires that reference crop yields for a
given crop season are to be determined
from * * * (ii) the average county
yields recognized by the USDA, which
have been adjusted by the U.S. Soil
Conservation Service for local yield
variation within the county that is
associated with differences between
nonmined prime farmland soil and all
other soils that produce the reference
crop. The Director finds that Missouri’s
proposal to utilize county averages of
production is less effective than the
Federal regulations because county
averages would not have been adjusted
by the U.S. Soil Conservation Service to
remove the influence of other nonprime
soils that produce the reference crop.
The Director finds that portion of the
prime farmland guidance document
concerning Missouri’s option for
establishing a revegetation success
standard for prime farmland soils with
county averages that do not distinguish
between nonprime and prime soil is less
effective than the Federal regulations
and is not approving its use.

g. Phase Il Revegetation Success
Standards for a Recreation Land Use

Missouri proposes to adopt a
guidance document entitled “Phase IlI
Revegetation Success Standards for a
Recreation land use.” This document
describes the criteria and procedures for
determining Phase Il success standards
for areas being restored for a recreation
land use pursuant to 10 CSR 40-3.120/
3.270 (6) and (7).

Missouri proposes that revegetation
success for a recreation land use be
determined on the basis of: the general
revegetation requirements of the
approved permit; ground cover; and
tree/shrub stocking and survival. The
permittee is responsible for measuring
the vegetation and for submitting the
data to the director of MLRP for
analysis. Measurements of the
vegetation must be made in accordance
with the procedures outlined in the
guidance document. The director of
MLRP must determine that the general
requirements for revegetation success be
satisfied as stated in 10 CSR 40-3.120/
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3.270(1). The guidance document sets
out specific success standards and
measurement frequencies for ground
cover and tree and shrub stocking rate
based on the regulatory requirements of
10 CSR 40-3.120/3.270. Sampling
procedures are to use statistically valid
random sampling methods. Ground
cover is to be measured by the line-
point transect method and tree/shrub
stocking is to be measured with
sampling circles. Sample adequacy is to
be determined using a prescribed
formula. If the data indicates that the
vegetation is close to the standard but
less than the standard, the data is to be
submitted to the director of MLRP for
statistical analysis to determine if the
differences are statistically significant
within the limits allowed by regulation.
Maps must be provided by the permittee
for each Phase Il plan indicating the
location of each sampling transect and
sample frame point, the area covered by
the sampling and all permit boundaries.
If the permittee can not demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involved augmented activities
then the 5 year responsibility period
will begin again. Appendices are
attached illustrating the selection of
random sampling sites; data forms for
line-point transect; T—table; example of
sample adequacy determination for
ground cover; statistical analysis for
ground cover; accepted plant species;
and references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,
production, or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be

used by the permittee to measure
revegetation success for a recreation
land use. The Director finds that the
guidance document is not inconsistent
with and no less effective than the
Federal regulations.

h. Phase 1ll Revegetation Success
Standards for Residential Land Use

Missouri proposes to adopt a
guidance document entitled “Phase Il
Revegetation Success Standards for
Residential land use.” This document
describes the criteria and procedures for
determining Phase Il success standards
for areas being restored as industrial/
commercial pursuant to 10 CSR 40—
3.120/3.270 (6) and (7).

Missouri proposes that revegetation
success for a residential land use be
determined on the basis of: the general
revegetation requirements of the
approved permit; ground cover density;
and if approved in the permit, tree and
shrub stocking. The permittee is
responsible for measuring the vegetation
and for submitting the data to the
director of MLRP for analysis.
Measurements of the vegetation must be
made in accordance with the procedures
outlined in the guidance document. The
director of MLRP must determine that
the general requirements for
revegetation success be satisfied as
stated in 10 CSR 40-3.120/3.270(1). The
guidance document sets out specific
success standards and measurement
frequencies for ground cover based on
the regulatory requirements of 10 CSR
40-3.120/3.270. Sampling procedures
are to use statistically valid random
sampling methods. Ground cover is to
be measured by the line-point transect
method and tree/shrub stocking is to be
measured with sampling circles. Sample
adequacy is to be determined using a
prescribed formula. If the data indicates
that the vegetation is close to the
standard but less than the standard, the
data is to be submitted to the director of
MLRP for statistical analysis to
determine if the differences are
statistically significant within the limits
allowed by regulation. Maps must be
provided by the permittee for each
Phase Il plan indicating the location of
each sampling transect and sample
frame point, the area covered by the
sampling and all permit boundaries. If
the permittee can not demonstrate
revegetation success in the fifth year
after completion of initial seeding, a
mitigation plan must be submitted to
the director of MLRP including a
statement of the problem, a discussion
of methods to correct the problem, and
a new phase Il liability release plan. If
the plan involves augmented activities
then the 5 year responsibility period

will begin again. Appendices are
attached illustrating the selection of
random sampling sites; data forms for
line-point transect; data forms for
sample circle; T-table; example of
sample adequacy determination for
ground cover measurements and tree/
shrub counts; statistical analysis for
ground cover and tree/shrub data;
accepted plan species; and references.

The counterpart Federal regulations at
30 CFR 816/817.116(a)(1) require that
standards for success and statistically
valid sampling techniques for
measuring success shall be selected by
the regulatory authority and included in
an approved program. The Federal
regulations at 30 CFR 816/817.116(a)(2)
require that standards for success shall
include criteria representative of
unmined lands in the area being
reclaimed to evaluate the appropriate
vegetation parameters of ground cover,
production, or stocking. Ground cover,
production, or stocking shall be
considered equal to the approved
success standard when they are not less
than 90 percent of the success standard.
The sampling techniques for measuring
success shall use a 90 percent statistical
confidence interval (i.e., one-sided test
with a 0.10 alpha error). Missouri is
proposing to accomplish this by
adoption of a detailed guidance
document illustrating the methods to be
used by the permittee to measure
revegetation success for a residential
land use. The Director finds that the
guidance document is not inconsistent
with and no less effective than the
Federal regulations.

Based on the above findings, the
Director is removing the required
program amendment from the Missouri
program as codified at 30 CFR 925.16(a).

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(1),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or

potential interest in the Missouri
program. No comments were received.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
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concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Missouri proposed
to make in this amendment pertain to
air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(I), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. MO-634). EPA did not
respond to OSM’s request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. Since the proposed
amendment would not have any effect
on historic properties, OSM did not
solicit comment from the SHPO or
ACHP.

V. Director’s Decision

Based on the above findings, the
Director approves, with certain
exceptions, the proposed amendment as
submitted by Missouri on December 14,
1995.

The Director does not approve, as
discussed in: finding No. 2.f, Phase 11/
Il Revegetation Success Standards for
Prime Farmland, Missouri’s proposal to
utilize county averages of production as
one method of establishing a target yield
for prime farmland. This is less effective
than the Federal regulations at 30 CFR
823.15(b)(7) because the county
averages would not have been adjusted
by the U.S. Soil Conservation Service to
remove the influence of other nonprime
soils that produce the reference crop.
Missouri must not use the option for
utilizing a county average as a success
standard for prime farmland soils unless
and until it is revised consistent with
the Federal regulations and approved by
OSM.

The Director approves, as discussed
in: finding No. 1, 10 CSR 40-3.120/
3.270(6)(B) concerning Specific
standards for postmining land uses;
finding No. 2.a, concerning its Phase Il
Revegetation Success Standards for
Woodland; finding No. 2.b, concerning
its Phase |1l Success Standards for
Industrial/Commercial Revegetation;
finding No. 2.c, concerning its Phase |11
Revegetation Success Standards for
Cropland; finding No. 2.d, concerning
its Phase |1l Revegetation Success

Standards for Wildlife Habitat; finding
No. 2.e, concerning its Phase 1lI
Revegetation Success Standards for
Pasture and Previously Mined Areas;
finding No. 2.f, concerning its Phase 11/
111 Revegetation Success standards for
Prime Farmland, with the exception
noted above; finding No. 2.g, concerning
its Phase |1l Revegetation Success
Standards for a Recreation land use;
finding No. 2.h, concerning its Phase Il
Revegetation Success Standards for
Residential land use.

The Director approves the rules and
guidance documents as proposed by
Missouri with the provision that they be
fully promulgated in identical form to
the rules submitted to and reviewed by
OSM and the public.

The Federal regulations at 30 CFR
Part 925, codifying decisions concerning
the Missouri program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

Effect of Director’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved State
programs. In the oversight of the
Missouri program, the Director will
recognize only the statutes, regulations
and other materials approved by OSM,
together with any consistent
implementing policies, directives and
other materials, and will require the
enforcement by Missouri of only such
provisions.

VI. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of

that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 731.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.
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List of Subjects in 30 CFR Part 925

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 8, 1996.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 925—MISSOURI

1. The authority citation for Part 925
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 925.15 is amended by
adding paragraph (u) to read as follows:

§925.15 Approval of regulatory program
amendments.
* * * * *

(u) With the exception of that portion
of the Phase I1/11l Revegetation Success
Standards for Prime Farmland,
concerning the option to utilize county
averages of production as one method of
establishing a target yield for prime
farmland, the addition of the following
revegetation success guidelines: Phase
Il Revegetation Success Standards for
Woodland; Phase Ill Success Standards
for Industrial/Commercial Revegetation;
Phase 11l Revegetation Success
Standards for Cropland; Phase Il
Revegetation Success Standards for
Wildlife Habitat; Phase |1l Revegetation
Success Standards for Pasture and
Previously Mined Areas; Phase I11/111
Revegetation Success Standards for
Prime Farmland; Phase Ill Revegetation
Success Standards for a Recreation land
use; Phase 11l Revegetation Success
Standards for Residential land use; and
the revision of the rules at 10 CSR 40—
3.120/3.270(6)(B) concerning specific
standards for postmining land uses, as
submitted to OSM on December 14,
1995, are approved effective May 28,
1996.

§925.16 [Amended]

3. Section 925.16 is amended by
removing and reserving paragraphs (a)

and (p)(6).
[FR Doc. 96-13263 Filed 5-24-96; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 936
[SPATS No. OK-015-FOR]

Oklahoma Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Oklahoma abandoned
mine land reclamation plan (hereinafter
referred to as the ““Oklahoma plan”’)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
Oklahoma proposed revisions and
additions to its rules and to sections of
the Oklahoma plan pertaining to
definitions, contractor responsibility,
eligible lands and waters, reclamation
project objectives and priorities, project
ranking, public participation,
organizational structure, and
coordination of reclamation with other
agencies. The amendment is intended to
revise the Oklahoma plan to be
consistent with the corresponding
Federal regulations and SMCRA, to
incorporate the additional flexibility
afforded by the revised Federal
regulations, and to improve operational
efficiency.

EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Jack R. Carson, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6547, Telephone: 918
581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Oklahoma Plan

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Oklahoma Plan

On January 21, 1982, the Secretary of
the Interior approved the Oklahoma
plan. Background information on the
Oklahoma plan, including the
Secretary’s findings, the disposition of
comments, and the approval of the plan
can be found in the January 21, 1982,
Federal Register (47 FR 2989).
Subsequent actions concerning
Oklahoma’s plan and amendments to
the plan can be found at 30 CFR 936.25.

I11. Submission of the Proposed
Amendment

By letter dated November 13, 1995
(Administrative Record No. OAML—-63),

Oklahoma submitted a proposed
amendment to its plan pursuant to
SMCRA. Oklahoma submitted the
proposed amendment in response to a
September 26, 1994, letter from OSM in
accordance with 30 CFR 884.15
(Administrative Record No. OAML-65)
and at its own initiative. Oklahoma
proposed to amend its administrative
rules at OAC 155:15, Oklahoma
Abandoned Mine Land Program, and its
reclamation plan at section 884.13(c)1,
Goals and Objectives; 884.13(c)2, Project
Ranking and Selection: 884.13(c)3,
Interagency Coordination; 884.13(c)5,
Eligible Lands and Waters; 884.13(c)7,
Public Participation; and 884.13(d)1,
Administrative and Management
Structure.

OSM announced receipt of the
proposed amendment in the December
21, 1995, Federal Register (60 FR
66244), and in the same document
opened the public comment period and
provided an opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment
period closed on January 22, 1996.

During its review of the amendment,
OSM identified concerns relating to
Oklahoma’s proposal to revise the
administrative regulations at OAC
155.15-1-5, Eligible Lands and Water,
and the Oklahoma plan at section
884.13(c)5, Eligible Lands and Water.
These revisions were intended to allow
expenditure of funds for reclamation of
certain lands and water affected by
mining after August 3, 1977, the
effective date of SMCRA. OSM notified
Oklahoma of the concerns by telephone
on March 15, 1996, and by telefax on
March 19, 1996 (Administrative Record
Nos. OAML-71 and OAML-72).

Oklahoma responded in a letter dated
March 21, 1996, by submitting revisions
to its amendment (Administrative
Record No. OAML-69).

Based upon the revisions to the
proposed plan amendment submitted by
Oklahoma, OSM reopened the public
comment period in the April 8, 1996,
Federal Register (61 FR 15435) and
provided opportunity for public
comment on the adequacy of the revised
amendment. The public comment
period closed on April 23, 1996.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
884.14 and 884.15, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive editorial
changes, punctuation, grammatical, or
revised cross-references and paragraph
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notations to reflect organizational
changes resulting from this amendment.

A. OAC 155:15, Oklahoma Abandoned
Mine Land Reclamation Program

1. OAC 155:15-1-2. This section is
amended to revise the definitions for
“Act’’; “Fund’’; “‘Program”’; and
“Secretary.” The revised definitions are
not inconsistent with the definition
contained in the Federal regulations at
30 CFR 870.5. Therefore, the Director is
approving the proposed revisions at
OAC 155:15-1-2.

2. OAC 155:15-1-3. This section is
changed to add subsection (4) that
requires all successful bidders for AML
construction contracts to be found
eligible to receive funding using the
OSM automated Applicant/Violator
System (AVS). This is a required
amendment as specified in the
September 26, 1994, letter from the
Director. The Director finds the
proposed provision is in compliance
with the requirements of the Federal
regulations at 30 CFR 874.16 and
875.20. Therefore, the Director is
approving the proposed revision to OAC
155:15-1-3.

3. OAC 155:15-1-5. Subsections (b),
(c), and (d) are added to OAC 155:15—
1-5. These subsections incorporate the
requirements of the Federal regulations
at 30 CFR 874.12 (d), (g), and (h). These
new subsections expand the definition
of lands and waters eligible for funding
to include certain sites mined after
August 4, 1977. Review of the original
amendment determined that the
Oklahoma plan or regulations must also
make provisions for the requirements of
30 CFR 874.12(e) and (f), in order for the
plan to be consistent with the
provisions of SMCRA and the Federal
regulations. OSM notified Oklahoma of
this concern on March 15, 1996, and
advised that the additional provisions
may be included in either the State
regulations at OAC 155:15-1-5 or in the
Oklahoma Plan. Oklahoma submitted an
additional revision to the plan on March
21, 1996.

The Director finds that the proposed
regulations at OAC 155:15-1-5 (b), (c),
and (d) are substantially the same as the
Federal counterpart regulations at 30
CFR 874.12 (d), (g), and (h).
Counterparts to the Federal Regulations
at 30 CFR 874.12 (e) and (f) are included
in the Oklahoma plan at Section
884.13(c)5. Therefore, the Director finds
the post-SMCRA eligibility provisions of
this amendment to be consistent with
SMCRA and the Federal regulations,
and he is approving them.

4. OAC 115:15-1-6. A new first
paragraph is added to OAC 115:156-1—
6 which incorporates the revised

requirements of 30 CFR 874.13 and
outlines reclamation project objectives
and priorities. New provisions require
that State reclamation projects be
accomplished in accordance with
OSM’s “Final Guidelines for
Reclamation Programs and Projects”,
published March 6, 1980.

Old subsections (4) and (7) of 155:15—
1-6 were deleted and the remaining
subsections renumbered (4) and (5). Old
subsection (4) identified *‘projects for
research and demonstration relating to
reclamation and water quality control”
as the fourth priority for funding, an old
subsection (7) identified *‘construction
of public facilities in mining impacted
communities” as the seventh priority of
reclamation funding. The deletion of
these two subsections is consistent with
the deletion of the Federal counterpart
subsections on May 31, 1994 (59 FR
28136). The revised regulation at OAC
155:15-1-6 is substantially the same as
the Federal counterpart regulation at 30
CFR 874.13 and SMCRA section 403(a).
Therefore, the Director finds it is
consistent with SMCRA and the Federal
regulations, and he is approving it.

5. OAC 115:15-1-14. This section is
added to incorporate the requirements
of 30 CFR 874.14, authorizing repair and
replacement of water supplies damaged
by abandoned mines. The proposed
regulation at OAC 115:15-1-14 is
substantially the same as the Federal
counterpart regulation at 30 CFR 874.14
and SMCRA section 403(a). Therefore,
the Director finds it is consistent with
SMCRA and the Federal regulations,
and he is approving it.

6. OAC 155:15-1-15. This section is
added to allow Oklahoma to receive and
use future set-aside funds. The proposed
regulation at OAC 155:1-15 is
substantially the same as the Federal
counterpart regulation at 30 CFR 873.
Therefore, the Director is approving
OAC 155:15-1-15.

7. OAC 155:15-1-16. This section is
added to authorize the establishment of
an Acid Mine Drainage Trust Fund and
to outline the requirements for acid
mine drainage projects. The proposed
regulation at OAC 155:15-1-16 is
substantively the same as the Federal
counterpart regulation at 30 CFR 876.
Therefore, the Director is approving
OAC 155:15-1-16.

B. Oklahoma Abandoned Mine Land
Reclamation Plan

1. Section 884.13(c)1, Goals and
Objectives. This section is changed to
reflect new language in the “objectives
and priorities” section of the Federal
regulation at 30 CFR 874.13 and the
elimination of two reclamation
priorities in SMCRA section 403. The

new introductory paragraph outlines
reclamation project objectives and
priorities and states that ‘‘generally,
projects of a lower priority should not
be undertaken until all known higher
priority coal projects have either been
accomplished, are in the process of
being reclaimed, or have been approved
by the secretary, except in those
instances where such lower priority
projects may be undertaken in
conjunction with a higher priority site.”
This adds clarification to the section
and is in compliance with new language
in 30 CFR 874.13.

The seven priority objectives outlined
in the original version of the State plan
are revised to five priority objectives.
Old priority objectives (4) and (7) of this
section were deleted and the remaining
objectives renumbered (4) and (5). Old
objective (4) identified as the fourth
priority for funding, projects for
research and demonstration relating to
reclamation and water quality control.
Old objective (7) identified construction
of public facilities in mining impacted
communities as the seventh priority of
reclamation funding. The deletion of
these two objectives is consistent with
the deletion of the Federal regulation
counterpart objectives on May 31, 1994
(59 FR 28136).

At the State’s initiative, detailed
discussions of generic AML problem
types, corrective measures, conservation
practices, funding considerations,
anticipated benefits, possible adverse
effects, and time frames covered by the
plan are all deleted from the State
reclamation plan through this revision.
These discussions are not a required
part of this section and many were out
of date because of changes to the State
program, changes to SMCRA, the
advancement of reclamation technology,
and completion of many of the State’s
highest priority projects.

The Director finds that Section
884.13(c)1 is substantially the same as
the Federal counterpart regulation at 30
CFR 874 and SMCRA section 403(a).
Therefore, he is approving it. This
revision also accurately reflects changes
to the Oklahoma Administrative Code at
OAC 115:15-1-6.

2. Section 884.13(c)2, Specific Criteria
for Ranking and Identifying Projects To
Be Funded. A new provision is added to
the first paragraph that provides for
publication of public notices in 16 coal
counties and provides opportunity for
the public to attend one of four annual
public meetings. The Project Selection
Matrix is replaced with a new one.
Table 3 which outlines the general
procedure for project ranking and
selection is replaced. It clarifies the
process and clearly outlines the
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responsibilities of each of the parties
involved in project selection. Input from
the general public is placed at the head
of the process. This public involvement
was not explicit in the previously
approved procedure.

The proposed changes are voluntary
on the part of the State program and
improve opportunities for public
involvement in the project selection
process. There are no comparable
components in SMCRA or the Federal
regulations. However, 30 CFR
884.13(c)(2) does require that States
describe the project ranking procedures
in their State reclamation plans.
Therefore, the Director finds the new
provisions are consistent with SMCRA
and the Federal regulation
requirements, and he is approving the
proposed revision.

3. Section 884.13(c)3, Coordination of
Reclamation Work Between The State,
The Soil Conservation Service And
Other Reclamation Agencies. The list of
agencies which will be represented on
the State Reclamation Committee is
revised. The sections entitled ““Purpose
of the State Reclamation Committee”
and “‘Role of the State Reclamation
Committee” are consolidated into one
“Purpose’ section. The proposed
changes are voluntary on the part of the
State program. There are no comparable
components in SMCRA or the Federal
regulations. However, 30 CFR
884.13(c)(3) does require that States
describe coordination of reclamation
work among the State reclamation
program, the Rural Abandoned Mine
Program, the reclamation programs of
any Indian tribes, and OSM reclamation
programs. Therefore, the Director finds
this part of the State plan is consistent
with and satisfies the requirements of 30
CFR 884.13(c)(3), and he is approving
the proposed revisions.

4. Section 884.13(c)5, Policies and
Procedures Regarding Reclamation on
Private Land. The subsection entitled
“Eligible Lands and Water” is revised to
make certain mine lands, abandoned
after passage of SMCRA, eligible for
reclamation funding under the
Abandoned Mine Land Program. A new
sub-part (B) is added to the “Eligible
Lands and Waters’ subsection which
incorporates the requirements of 30 CFR
874.12 (d), (e), (f), (g), and (h). The
changes to Section 884.13(c)5 are
substantially the same as the Federal
counterpart regulations. Therefore, the
Director is approving the proposed
revision.

5. Section 884.13(c)7, Public
Participation And Involvement In The
Preparation Of The State Reclamation
Plan And In The State Reclamation
Program. Subsection (2) of the public

participation policies is changed to
provide more and earlier opportunity
for the public to become involved in the
AML project selection process. This is a
voluntary change initiated by the State.
There is no direct counterpart Federal
regulation. However, a description of
public participation policies is required
by 30 CFR 884.13(c)(7). Therefore, the
Director finds this revised section meets
this Federal requirement, and he is
approving it.

6. Section 884.13(d)1, A Description
Of The Administrative And
Management Structure To Be Used In
Conducting the Reclamation Program.
Figure 7, ““Organizational Chart of the
Oklahoma Conservation Commission”,
is replaced with a new chart dated July
1, 1995. Supplemental charts are
included which depict the various sub-
parts of the Conservation Commission.
The subsection entitled *‘State Agencies
Which May Become Involved in the
State Reclamation Program’ is replaced
with a new list of agencies. Figure 8,
“Organization Chart of the Oklahoma
Executive Branch”, is deleted. This
chart is not required by Federal
regulations.

There is no direct counterpart Federal
regulation. However, a description of
the organization of the designated
agency and its relation ship to other
State organizations or officials is
required by 30 CFR 884.13(d)(1). The
Director finds this revised section meets
this Federal requirement, and he is
approving it.

IV. Summary Disposition of Comments
Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 884.14(a)(2) and
884.15(a), the Director solicited
comments on the proposed amendment
from various other Federal agencies
with an actual or potential interest in
the Oklahoma plan (Administrative
Record No. OAML-64 and OAML-70).
The U.S. Department of Interior, Bureau
of Mines, the U.S. Environmental
Protection Agency, the U.S. Army Corps
of Engineers, and the Oklahoma
Historical Society responded with
expressions of “‘no comment”
(Administrative Record Nos. OAML-66,
OAML-67, OAML-73, OAML-74, and
OAML-75). No other comments were
received.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Oklahoma
on November 13, 1995 and revised on
March 21, 1996.

The Director is taking this
opportunity to correct the date of
program approval from July 20, 1981, to
January 21, 1982, at 30 CFR 936.20,
Approval of Oklahoma Abandoned
Mine Land Reclamation Plan, and to
add the date a previous amendment was
approved on July 20, 1990, at 30 CFR
936.25, Approval of Abandoned Mine
Land Reclamation Plan Amendments.

The Federal regulations at 30 CFR
Part 936, codifying decisions concerning
the Oklahoma plan, are being amended
to implement this decision. This final
rule is being made effective immediately
to expedite the State plan amendment
process and to encourage States to bring
their plans into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations

Executive Order 12866

This proposed rule is exempted from
review by the Office of Management and
Budget (OMB) under Executive Order
12866 (Regulatory Planning and
Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State and Tribal abandoned mine
land reclamation plans and revisions
thereof since each such plan is drafted
and promulgated by a specific State or
Tribe, not by OSM. Decisions on
proposed abandoned mine land
reclamation plans and revisions thereof
submitted by a State or Tribe are based
on a determination of whether the
submittal meets the requirements of
Title IV of SMCRA (30 U.S.C. 1231~
1243) and 30 CFR Parts 884 and 888.

National Environmental Policy Act

No environmental impact statement is
required for this rule since agency
decisions on proposed State and Tribal
abandoned mine land reclamation plans
and revisions thereof are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the
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Department of the Interior (516 DM 6,
appendix 8, paragraph 8.4B(29)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et. seq.). The submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions in the analyses for
the corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 936

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 8, 1996.

Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VI,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 936—OKLAHOMA

1. The authority citation for Part 936
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 936.20 is revised to read as
follows:

§936.20 Approval of Oklahoma
abandoned mine land reclamation plan.
The Oklahoma Abandoned Mine Land

Reclamation Plan, as submitted on July
30, 1981, is approved effective January
21,1982 (47 FR 2989-2991, January 21,
1982). Copies of the approved Plan and
Amendments are available at:

Office of Surface Mining Reclamation
and Enforcement, Tulsa Field Office,
5100 E. Skelly Drive, Suite 470, Tulsa,
OK 74135

Oklahoma Conservation Commission,
2800 N. Lincoln Blvd., Suite 160,
Oklahoma 73505
3. Section 936.25 is added to read as

follows:

§936.25 Approval of Abandoned Mine
Land Reclamation Plan Amendments.

(a) The proposed amendment
pertaining to the Oklahoma abandoned
mine land reclamation plan, as
submitted to OSM on August 24, 1989,
is approved effective July 20, 1990.

(b) The proposed amendment
pertaining to the Oklahoma abandoned
mine land reclamation plan, as
submitted to OSM on November 13,
1995, and revised on March 21, 1996, is
approved effective May 28, 1996.

[FR Doc. 96-13262 Filed 5-24-96; 8:45 am]
BILLING CODE 4310-05-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0

[DA 96-396]

Delegation of Authority to General
Counsel To Act Upon Applications for

Determination of Exempt
Telecommunications Company Status

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This amendment changes the
Commission’s rules to reflect delegation
of authority to the General Counsel to
act on applications for determination of
exempt telecommunications company
status.

EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Lawrence J. Spiwak, Office of General
Counsel, (202) 418-1880.
SUPPLEMENTARY INFORMATION:

1. Through this order in DA 96-396,
adopted May 14, 1996 and released May
15, 1996, we amend part O of the
Commission’s rules to reflect a
delegation of authority to the General
Counsel to act upon applications for
“exempt telecommunications company”’
(“ETC”) status filed with the
Commission under new section 34(a)(1)
of the Public Utility Holding Company
Act of 1935.1 This authority was

115 U.S.C. 79-79z-5b, as added by section 103
of the Telecommunications Act of 1996, Pub. L. No.
104-104, 110 Stat. 56 (1996).

delegated by the Commission in an
order granting the application of CSW
Communications, Inc. for a
determination of ETC status.2 In CSW,
the Commission also ordered the
Managing Director to make conforming
changes to the Commission’s rules to
reflect this delegation of authority.3

2. The amendments adopted herein
pertain to agency organization. The
notice and comment and effective date
provisions of section 4 of the
Administrative Procedure Act4 are
therefore inapplicable. Authority for the
amendments adopted herein is
contained in sections 4(i) and (j), 5(c)(1)
of the Communications Act of 1934, as
amended.

3. Accordingly, it is ordered, pursuant
to authority delegated by Commission
Order, FCC 96-152, released April 4,
1996, and effective upon publication in
the Federal Register, that part 0 of the
Commission’s rules and regulations is
amended as set forth below.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

List of Subjects in 47 CFR Part 0

Organization and functions.
Final Rules

Part O of Chapter | of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 0—ORGANIZATION AND
FUNCTIONS

1. The authority citation for part 0
continues to read as follows:

Authority: 47 CFR Ch. 1, secs. 2-5, 301,
303, 307-309, 315, 317, 48 Stat., as amended,
1064-1066, 1068, 1081-1085, 1089, 47 U.S.C.
152-155, 301, 303, 307-309, 315, 317.

2. Section 0.251 is amended by
adding a new paragraph (j), which reads
as follows:

* * * * *

(i) The General Counsel is delegated
authority to act upon any application for
a determination of exempt
telecommunications company status
filed pursuant to section 34(a)(1) of the
Public Utility Holding Company Act of
1935, as amended by section 103 of the
Telecommunications Act of 1996.

[FR Doc. 96-13249 Filed 5-24-96; 8:45 am]
BILLING CODE 6712-01-P

20rder, In re Application of CSW
Communications, Inc. for Status as an Exempt
Telecommunications Company, _ FCCRed ___,
(FCC 96-152, Rel. April 4, 1996) (“CSW”).

3ld.

45 U.S.C. §553(b)(A) and 553(d).
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47 CFR Parts 0 and 80
[WT Docket No. 95-132; FCC 96-201]

Vessel Traffic Services (VTS)

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission is adding
Sault Ste. Marie, Michigan; San
Francisco, California; and Morgan City,
Louisiana to the United States Coast
Guard (Coast Guard) designated radio
protection areas for mandatory VTS and
establishing marine VHF Channel 12 as
the VTS frequency for Sault Ste. Marie,
Michigan; San Francisco, California;
and Channel 11 as the VTS frequency
for Morgan City, Louisiana. This action
is in response to a request from the
Coast Guard. The designation of Sault
Ste. Marie, Michigan; San Francisco,
California; and Morgan City, Louisiana
as a VTS areas will allow the Coast
Guard to manage vessel traffic in a more
efficient manner.

EFFECTIVE DATE: June 27, 1996.

FOR FURTHER INFORMATION CONTACT:
James Shaffer, (202) 418—-0680, Wireless
Telecommunications Bureau.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, FCC 95-201, adopted May 1,
1996, and released May 9, 1996. The full
text of this Report and Order is available
for inspection and copying during
normal business hours in the FCC
Reference Center, Room 239, 1919 M
Street, N.W., Washington, D.C. The
complete text may be purchased from
the Commission’s copy contractor,
International Transcription Service,

Inc., 2100 M Street, Suite 140,
Washington, D.C. 20037, telephone
(202) 857-3800.

Summary of Report and Order

1. The Coast Guard filed petitions
(RM-8500, 8592, 8598), Public Notice
No. 2023 and 2057, requesting that the
Commission amend Part 80 of the Rules,
47 CFR Part 80, to add Sault Ste. Marie,
Michigan; San Francisco, California;
and Morgan City, Louisiana to the Coast
Guard designated radio protection areas
for mandatory VTS and establish marine
VHF Channel 12 as the VTS frequency
for Sault Ste. Marie, Michigan; San
Francisco, California; and Channel 11 as
the VTS frequency for Morgan City,
Louisiana.

2. Under the Ports and Waterways
Safety Act of 1972, as amended by the
Port and Tanker Safety Act of 1978 and
the Oil Pollution Act of 1990, the Coast
Guard may construct, operate, maintain,
improve or expand VTS systems in any

port or place under the jurisdiction of
the United States, including the
navigable waters of the United States, or
in any area covered by an international
agreement negotiated pursuant to 33
U.S.C. 1230. The Ports and Waterways
Safety Act requires certain designated
vessels which operate in a VTS area to
utilize and comply with the VTS.
Marine accidents in recent years have
underscored the need for improving
safety on the nation’s waterways.
Moreover, Congress mandated VTS
participation in section 4107 of the Oil
Pollution Act, 33 U.S.C. 1223(a)(2). The
Coast Guard has amended its VTS
regulations to make participation in all
VTS systems mandatory. A VTS system
instills order and predictability on a
waterway by coordinating vessel
movements through the collection,
verification, organization, and
dissemination of information.

3. Designating Sault Ste. Marie and
Berwick Bay as VTS areas will allow the
Coast Guard to manage vessel traffic in
those areas more efficiently and will
help protect the marine environment by
preventing vessel collisions and
groundings. Therefore, we are adding
Sault Ste. Marie and Berwick Bay to the
Commission’s list of designated radio
protection areas for VTS systems
specified in Section 80.383. The radio
protection area for Sault Ste. Marie will
be defined as ““The rectangle between
North latitudes 45 degrees and 47
degrees, and West longitudes 83 degrees
and 85 degrees.” The radio protection
area for Berwick Bay will be defined as
“The rectangle between North latitudes
28 degrees 30 minutes and 30 degrees
30 minutes, and West longitudes 90
degrees 50 minutes and 92 degrees.”
This area is part of the New Orleans
VTS which discontinued operations on
July 30, 1988, due to budgetary
constraints.

4. We also designate Channel 12
(156.600 MHz) as a second radio
frequency for use within the San
Francisco VTS radio protection area.
The density of vessel traffic in the San
Francisco Bay, which includes
numerous recreational boats, ferries and
commercial fishing boats, severely
constrains the ability of large vessels to
maneuver in the event of an emergency.
The Coast Guard states that with
mandatory participation, the current
VTS channel, Channel 14 (156.700
MHz), will be inadequate to ensure safe
and reliable communications in this
busy and environmentally sensitive
area. The addition of Channel 12 will
permit increased navigational safety in
the area by organizing traffic flow
patterns, reduced meeting, crossing and
overtaking situations between large

vessels in tight spaces, and limited
vessel speed. We will permit private
coast stations currently authorized on
Channel 12 within the San Francisco
VTS area to operate until the end of
their current license term on a
noninterference basis. The staff will
help affected licensees find suitable
alternative channels. No fee will be
charged for affected stations that apply
for modification for an alternative
channel before their next renewal.

5. We also amend Section 0.331 to
authorize the Chief, Wireless
Telecommunications Bureau to amend
the maritime service rules at the request
of the United States Coast Guard to
designate radio protection areas for
mandatory VTS and establish marine
channels as VTS frequencies for these
areas. This will allow the Commission
to expedite these requests, which will
increase safe vessel transit and protect
U.S. waters and associated natural
resources from environmental harm.

List of Subjects
47 CFR Part 0

Delegations of authority.
47 CFR Part 80

Communications equipment, Marine
safety.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rules Changes

Title 47 of the Code of Federal
Regulations, Parts 0 and 80, are
amended as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for Part O
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

2. Section 0.331 is amended by
revising paragraph (d) to read as
follows:

§0.331 Authority delegated.
* * * * *

(d) Authority concerning rulemaking
proceedings. The Chief, Wireless
Telecommunications Bureau shall not
have the authority to act upon notices
of proposed rulemaking and inquiry,
final orders in rulemaking proceedings
and inquiry proceedings, and reports
arising from any of the forgoing except
such orders involving ministerial
conforming amendments to rule parts,
or orders conforming any of the
applicable rules to formally adopted
international conventions or agreement
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where novel questions of fact, law or
policy are not involved. Also, the
addition of new Marine VHF frequency
coordination committee(s) to §80.514 of
this chapter need not be referred to the
Commission if they do not involve
novel questions of fact, policy or law, as
well as requests by the United States
Coast Guard to designate radio
protection areas for mandatory Vessel
Traffic Services (VTS) and establish
marine channels as VTS frequencies for
these areas.

PART 80—STATIONS IN THE
MARITIME SERVICES

3. The authority citation for Part 80
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303, unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amended; 47
U.S.C. 151-155, 301-609; 3 UST 3450, 3 UST
4726, 12 UST 2377.

4. Section 80.383 is amended by
revising the entries for 156.550 MHz
and 156.600 MHz in the table in
paragraph (a) and adding new
paragraphs (b)(7) and (b)(8) to read as
follows:

80.383 Vessel Traffic Services (VTS)
system frequencies.
* * * * *

VESSEL TRAFFIC CONTROL
FREQUENCIES

Carrier
fre- Geographic areas
quencies
(MHz)
* * * * *
156.550 New York, New Orleans,! Hous-
ton, Prince William Sound,3 Ber-
wick Bay.
156.600 New York, New Orleans,® Hous-
ton, San Francisco,® Sault Ste.
Marie.3
* * * * *

1 Until further notice, this frequency is avail-
able for use as permitted by §80.373(f), not-
withstanding the provisions of footnote 3 that
are applicable to the VTS system. Availability
is a result of the closure of the VTS system for
the port area of New Orleans. If the United
States Coast Guard re-establishes this sys-
tem, the Commission may require operations
pursuant to such conditional licenses for this
frequency to cease, or may choose not to
renew such conditional licenses. All licenses
for this frequency will be expressly conditional
upon the continued availability of the fre-
quency for non-VTS use.

* * * * *

3 Private coast station licenses for the use of
this frequency in this area will expire at the
end of the current license term or five years
after the adopted date of the final rule, which-
ever comes first. Continued use until expira-
tion must be on a noninterference basis to
Coast Guard VTS communications.

(b) * * X

(7) Sault Ste. Marie. The rectangle
between North latitudes 45 degrees and
47 degrees, and West longitudes 83
degrees and 85 degrees.

(8) Berwick Bay. The rectangle
between North latitudes 28 degrees 30
minutes and 30 degrees 30 minutes, and
West longitudes 90 degrees 50 minutes
and 92 degrees.

* * * * %

[FR Doc. 96-13099 Filed 5-24-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Chapter |
[CC Docket No. 91-35; FCC 96-131]

Operator Service Access and Pay
Telephone Compensation

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Where technically feasible
and economically reasonable, the
Commission’s Third Report and Order
requires local exchange carriers (LECs)
to make international call blocking
services available to non-aggregator
business customers as well as to those
businesses that qualify as aggregators
under the Communications Act of 1934,
as amended by The Telephone Operator
Consumer Services Improvement Act of
1990. The Commission extended the
availability of these services to non-
aggregator business customers to assist
these customers in reducing losses
attributable to international toll fraud.

The Commission Order states,
however, that LECs will not be required
to provide similar international blocking
to residential customers, whether to
prevent international toll fraud or to
control access to international dial-a-
porn. Although LECs may elect to offer
these services to their residential
customers, the Commission declined to
require that these services be made
available to residences because it was
not clear that such a new residential
service would be technically feasible
and economically reasonable. It was
also unclear to what extent such a
residential blocking service would be
effective in limiting toll fraud and
access to dial-a-porn.

In addition, the Commission Order
requires LECs to file federal tariffs for
both billed number screening (BNS) and

originating line screening (OLS)
*‘confirmation screening services” that
allow aggregators to ensure that the
proper screening codes are associated
with their telephone lines. The Order
specifies that the OLS service must
deliver a code that discretely identifies
private payphones and such other codes
as are necessary to identify other
categories of aggregator locations. The
Order also stresses that it is important
for LECs to use uniform codes for their
OLS services. The Order further requires
LECs to unbundle their OLS
“confirmation services,” unless they can
show either that bundling would not
place aggregators at a competitive
disadvantage or that it would not be
technically feasible or would be
economically unreasonable to unbundle
these “‘confirmation services.” It also
requires LECs to unbundle the BNS
“confirmation services” that they
provide to aggregators under federal
tariff and to make those services
available to both aggregators and non-
aggregators. Finally, it specifies a rate
structure for features of OLS and BNS
service provided to aggregators.

The Commission Order requires that
LECs include these screening services in
their federal tariffs and specifies a rate
structure for service to aggregators
because the Commission found these
services were not uniformly available to
aggregators under existing LEC state
tariffs and because these services were
not always adequate when made
available under those tariffs.

As a result of the Commission Order,
non-aggregator, as well as aggregator,
business customers of LECs gain access
to international call blocking services
offered under federal tariffs. In addition,
aggregator business customers will have
greater access to uniform and discrete
OLS screening codes and to unbundled
OLS “‘confirmation services.” Also, the
Commission Order results in both
aggregators and non-aggregators having
access to unbundled BNS *“‘confirmation
services’”” under federal tariffs.
EFFECTIVE DATE: June 27, 1996.

FOR FURTHER INFORMATION CONTACT:
Thomas David, Accounting and Audits
Division, Common Carrier Bureau, (202)
418-0800, or Allen A. Barna,
Competitive Pricing Division, Common
Carrier Bureau, (202) 418-1530.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order adopted March 25,
1996, and released April 5, 1996. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Public Reference Room (Room
230), 1919 M St., N.W., Washington,
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D.C. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Suite 140, 2100 M Street, N.W.,
Washington, D.C. 20037.

Regulatory Flexibility Analysis:

The Commission has determined that
Section 605(b) of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
does not apply to these rules because
they do not have a significant economic
impact on a substantial number of small
entities. The definition of a “‘small
entity”” in Section 3 of the Small
Business Act excludes any business that
is dominant in its field of operation.
Although some of the LECs that will be
affected are very small, such LECs do
not qualify as ‘“‘small entities” because
each has a monopoly on ubiquitous
access to the subscribers in their service
area. The Commission has also found all
exchange carriers to be dominant in its
competitive carrier proceeding. See
Policy and Rules Concerning Rates for
Competitive Common Carrier Services
and Facilities Authorization Therefore,
CC Docket No. 79-252, First Report and
Order, 85 FCC 2d 1, 23-24 (1980), 45 FR
76148, November 18, 1980. To the
extent that small telephone companies
will be affected by these rules, the
Commission certified that these rules
would not have a significant effect on a
substantial number of ‘“‘small entities.”

Summary of Report and Order

In its Docket 91-35 Reconsideration
Order, the Commission ordered LECs to
offer, pursuant to interstate tariffs,
services that would block international
direct-dialed sequences (011+ and
10XXX-011+), but did not require LECs
to make that service available to
customers other than aggregators. See
Policies and Rules Concerning Operator
Service Access and Pay Telephone
Compensation, CC Docket No. 91-35,
Order on Reconsideration, 7 FCC Rcd
4355 (1992) (Docket 91-35
Reconsideration Order), 57 FR 34253,
August 4, 1992. The Commission also
required the LECs to offer two tariffed
screening services, originating line
screening (OLS) and billed number
screening (BNS). These services enable
operator service providers (OSPs) to
determine whether there are billing
restrictions on lines to which a caller
may seek to bill a call. The Commission,
however, did not expressly require that
those screening services be federally
tariffed. In its Order on Further
Reconsideration and Further Notice of
Proposed Rulemaking in this docket, 8
FCC Rcd 2863 (1993) (Further
Reconsideration/Further NPRM), 58 FR

21435, April 21, 1993, the Commission
subsequently affirmed the requirement
that LECs offer OLS and BNS services
and tentatively found that Bell
Atlantic’s federally tariffed line
information data base (LIDB) service
fulfills its obligation to provide a BNS
service. The Further Reconsideration/
Further NPRM requested further
comment on three major issues: (1)
whether the Commission should require
the LECs to extend their international
blocking services to non-aggregator
business subscribers and to residential
subscribers; (2) whether the
Commission should affirm its tentative
conclusion that BNS and OLS services
should be tariffed at the federal level,
and (3) whether proposed standards
regarding availability to all customers,
unbundling, and rate levels should be
applied to OLS and BNS services
provided by the LECs. In light of the
rapid growth in the availability of, and
complaints about, international
information services since comments
were last filed in this proceeding, the
Commission’s Common Carrier Bureau
(Bureau) issued a Public Notice in
March 1995 requesting further comment
on whether international blocking for
residential consumers would be useful
in preventing losses to international
pay-per-call services, particularly dial-a-
porn services. Public Notice, Request for
Additional Comments on the Costs and
Benefits of International Blocking for
Residential Customers, CC Docket No.
91-35, 10 FCC Rcd 4549 (Com.Car.Bur.
1995) (Public Notice), 60 FR 16651,
March 31, 1995. Specifically, the Bureau
asked LECs to comment on the costs
they would incur to provide
international call blocking service to
residential customers and to show the
extent to which those costs could be
reduced by not providing blocking in
areas in which it would not be
technically feasible or economically
reasonable to do so.

In this Order, the Commission
required LECs to provide international
blocking services to business customers,
where technically feasible and
economically reasonable. The
Commission did not, however, require
LECs to provide such blocking for
residential consumers at this time. Also,
the Commission required LECs to tariff,
at the federal level, BNS and OLS
screening services that allow aggregators
to ensure that the proper screening
codes are associated with their
telephone lines. The OLS service must
deliver a code that discretely identifies
private payphones and such other codes
as are necessary to identify other
categories of aggregator locations. The

Commission emphasized again that it is
important for LECs to use uniform codes
for the OLS services that they provide.
The Commission required the LECs to
unbundle their OLS “confirmation
services,” unless they can show that
bundling would not place aggregators at
a competitive disadvantage or that it is
not technically feasible or would be
economically unreasonable to unbundle
OLS service. The Commission also
required that LECs unbundle the BNS
service they provide to aggregators
under federal tariff and make that
service available to both aggregators and
non-aggregators. Finally, the
Commission specified a rate structure
for OLS and BNS services provided to
aggregators.

Ordering Clauses

Accordingly, it is ordered, pursuant to
authority contained in Sections 1, 4,
201-205, 218, 220, and 226 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154, 201-205,
218, 220, and 226, that the policies and
requirements set forth herein ARE
adopted.

It is further ordered That this Order
will be effective June 27, 1996.

It is further ordered That, pursuant to
Section 203 of the Communications Act,
47 U.S.C. 203, each of the LECs SHALL
FILE revisions to their federal tariffs,
reflecting the requirements of this Order
to provide international blocking service
for non-aggregator business customers
and Billed Number Screening (BNS)
service within 60 days after the effective
date of this Order.

It is further ordered That, pursuant to
Section 203 of the Communications Act,
47 U.S.C. §203, each of the LECs shall
file tariff revisions, reflecting the
requirements of this Order to federally
tariff Originating Line Screening (OLS)
service, no later than December 1, 1996.
Federal Communications Commission.
William F. Caton,

Acting Secretary.
[FR Doc. 96-13300 Filed 5-24-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Parts 37 and 38
[Docket No. 49658]
RIN 2105-AC13

Transportation for Individuals With
Disabilities; Correction

AGENCY: Department of Transportation
(DOT), Office of the Secretary.
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ACTION: Correction to final regulations.

SUMMARY: On May 21, 1996, the
Department of Transportation published
final rules amending its Americans with
Disabilities Act in several respects (61
FR 25409). This document corrects
certain editorial errors in that
document. The corrections do not affect
the substance of the amendments.

EFFECTIVE DATE: June 20, 1996.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, Department of
Transportation, 400 7th Street, SW,
Room 10424, Washington, DC, 20590.
(202) 366-9306 (voice); (202) 755-7687
(TDD); or Richard Wong, Office of Chief
Counsel, Federal Transit
Administration, same street address,
Room 9316. (202) 366—4011.

SUPPLEMENTARY INFORMATION:
Background

The Department is making editorial
corrections to its May 21, 1996, final
rule (61 FR 25409), amending 49 CFR
parts 37 and 38, which implement the
Americans with Disabilities Act for
transportation services. The
amendments concern such subjects as
advance reservations for paratransit
service, updates to paratransit plans,
requirements for independent private
schools, and other subjects.

Need for Correction

As published, the document contains
errors which may prove to be
misleading and are in need of
correction. First, In the preamble, the
last sentence of the first paragraph
under the heading “Visitor Eligibility,”
beginning “The Department will further
amend * * *” (61 FR 25414, first
column) is incorrect, and should be
disregarded. The rule does not contain
such an amendment,

In four instances, the amendatory
language for certain provisions of the
rule left notice of proposed rulemaking
language (e.g., ‘“‘proposes to amend”
rather than ““amends’ or “‘revises”) in
place. This document corrects these
errors. Finally, the amendment to
§37.135(c)(1) contained an potentially
misleading citation to §§37.137-139,
which could cause confusion about the
applicability of the requirement of
88 37.137(c) for continuing public
participation in transit authorities’
paratransit programs. The citation is
corrected to fix this problem.

Correction of Publication

Accordingly, the publication on May
21, 1996, of the final regulations

amending 49 CFR Parts 37 and 38,
which were the subject of FR Doc. 96—
11935, is corrected as follows:

1. On page 25415, in the third
column, amendatory instruction 1,
relating to the authority citation for 49
CFR Part 37, is corrected to read as
follows:

1. The authority citation for 49 CFR
Part 37 continues to read as follows:

2. On page 25415, in the third
column, amendatory instruction 2,
relating to the authority citation for 49
CFR Part 38, is corrected to read as
follows:

2. The authority citation for 49 CFR
Part 38 is revised to read as follows:

3. On page 25415, in the third
column, amendatory instruction 3,
relating to the revision of §37,27(b), is
corrected to read as follows:

3. In part 37, §37.27(b) is revised to
read as follows:

4. On page 25416, in the second
column, in the amendment to
§37.135(c)(1), the citation in the final
sentence of the paragraph to ““88 37.137—
37.139” is corrected to read “8§ 37.137
(a) and (b), 37.138 and 37.139".

5. On page 25416, in the third
column, amendatory instruction 12,
relating to Appendix D to Part 37, is
corrected to read as follows:

12. In Part 37, Appendix D, the
paragraph entitled **Section 37.13
Effective Date for Certain Vehicle Lift
Specifications’ is amended by replacing
the words *““new 30" by 48'"”’ with the
words ‘“‘Part 38",

Rasheed J. Tahir,

Legal Assistant.

[FR Doc. 96-13252 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-62-P

National Highway Traffic Safety
Administration

49 CFR Part 501

Organization and Delegation of Powers
and Duties

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: This final rule delegates to
NHTSA'’s Chief Counsel the authority to
issue authoritative interpretations of the
statutes administered by NHTSA and
the regulations issued by the agency.
EFFECTIVE DATE: May 28, 1996.

FOR FURTHER INFORMATION CONTACT: John
Womack, Senior Assistant Chief
Counsel, NHTSA, 400 Seventh Street,
SW, Room 5219, Washington, DC 20590.
Mr. Womack’s telephone number is:
(202) 366-9511.

SUPPLEMENTARY INFORMATION: This final
rule revises the regulations on the
organization of and delegation of
powers and duties within the National
Highway Traffic Safety Administration
(NHTSA).

Since the creation of the agency,
NHTSA'’s Chief Counsel has issued
written interpretations of the statutes
the agency administers and the
regulations it issues. These
interpretations, in the form of letters
responding to questions from the motor
vehicle industry and members of the
public, have been available to the public
in the agency’s technical reference
library in Washington. With the
development of new technology, the
agency is now able to make them
available through the Internet on the
World Wide Web. (The website is
www.nhtsa.dot.gov. At that site, select
“NHTSA'’s Library.” On the “NHTSA
Library’ page, select “NHTSA’s
Interpretation Letters.”)

In preparing to implement this new
service, NHTSA noted that although the
industry and the public have
consistently recognized the implicit
authority of the Chief Counsel to issue
such interpretations, there was no
formal delegation of that authority from
the Administrator to the Chief Counsel.
Therefore, in connection with the
broadening of public access to these
interpretations, and in order to
eliminate any possible
misunderstanding or doubt, NHTSA is
amending 49 CFR 501.8(d) to formally
delegate the authority to interpret
applicable statutes and regulations to
the Chief Counsel.

This action should be construed as a
confirmation of a preexisting implicit
delegation, and does not invalidate in
any way the interpretations that have
previously been issued by the Office of
Chief Counsel. However, interested
persons should recognize that all
interpretations are necessarily based on
the facts presented in individual cases
and the law that exists at the time the
interpretation is issued. Since the
agency’s statutes and regulations change
from year to year, past interpretations
may no longer be applicable under
current law.

As matters relating to agency
management, the amendments made by
this document are not covered by the
notice and comment or the effective
date requirements of the Administrative
Procedure Act. These amendments
relate solely to changes in the scope of
the delegation of authority from the
NHTSA Administrator to the Chief
Counsel and have no substantive effect.
Notice and the opportunity for comment
are, therefore, not required, and these
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amendments are effective immediately
upon publication in the Federal
Register. In addition, these amendments
are not subject to Executive Order
12866, the Department of
Transportation’s regulatory policies and
procedures, or the provisions for
Congressional review of final rules in
Chapter 8 of Title 5, United States Code.

List of Subjects in 49 CFR Part 501

Authority, Delegations.

In consideration of the foregoing, 49
CFR part 501 is amended as follows:

PART 501—[AMENDED]

1. The authority citation for part 501
continues to read as follows:

Authority: 49 U.S.C. sections 105 and 322;
delegation of authority at 49 CFR 1.50.

2. Section 501.8 is amended by
adding a new paragraph (d)(5) to read as
follows:

§501.8 Delegations
* * * * *

(d) * X *x

(5) Issue authoritative interpretations
of the statutes administered by NHTSA
and the regulations issued by the
agency.
* * * * *

Issued on: May 22, 1996.
Ricardo Martinez,
Administrator.
[FR Doc. 96-13299 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-59-P
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Proposed Rules

Federal Register

Vol. 61, No. 103
Tuesday, May 28, 1996

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 319 and 381
[Docket No. 92—024E]
RIN 0583-AB51

Food Standards: Requirements for
Processed Meat and Poultry Products
Named by Use of an Expressed
Nutrient Content Claim and a
Standardized Term—Extension of
Comment Period

AGENCY: Food Safety and Inspection

Service, USDA.

ACTION: Notice; extension of comment
period.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
the comment period for the proposed
rule, “Food Standards: Requirements for
Processed Meat and Poultry Products
Named by Use of an Expressed Nutrient
Content Claim and a Standardized
Term” for an additional 180 days.

DATES: Comments must be received on
or before November 25, 1996.

ADDRESSES: An original and two copies
of written comments should be sent to:
FSIS Docket Clerk, Docket No. 92—-024P,
Room 4352, South Agriculture Building,
Food Safety and Inspection Service,
U.S. Department of Agriculture,
Washington, DC 20250-3700. Oral
comments should be directed to Mr.
Charles R. Edwards, Director, Product
Assessment Division, at (202) 254—-2565.
FOR FURTHER INFORMATION CONTACT: Mr.
Charles R. Edwards, Director, Product
Assessment Division, Regulatory
Programs, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250-3700, (202) 254—
2565.

SUPPLEMENTARY INFORMATION: FSIS and
the Food and Drug Administration
(FDA) have initiated reviews of their
regulations pertaining to food standards
of identity and composition. Each
agency’s review responds in part to

President Clinton’s March 4, 1995,
memorandum to heads of departments
and agencies, titled “Regulatory
Reinvention Initiative.” This
memorandum directed departments and
agencies to conduct a page-by-page
review of all of their reguations and
eliminate or revise those that are
outdated or otherwise in need of reform.

On December 29, 1995, FSIS
published a proposed rule ‘““Food
Standards: Requirements for Processed
Meat and Poultry Products Named by
Use of an Expressed Nutrient Content
Claim and a Standardized Term” (60 FR
67474). The rule proposes to establish a
general definition and standard of
identity for standardized meat and
poultry products that have been
modified to qualify for use of certain
expressed nutrient content claims as
part of the product name.

Also, on December 29, 1995, FDA
published an Advance Notice of
Proposed Rulemaking (ANPR) “Food
Standards of Identity, Quality, and Fill
of Containers; Common or Usual Name
Regulations; Request for Comments on
Existing Regulations,” (60 FR 67492).
The ANPR solicited comments from
interested parties on whether FDA'’s
regulations regarding identity, quality,
and fill of container for standardized
foods and its common or usual name
regulations for nonstandardized foods
should be retained, revised, or revoked.
The ANPR also addressed the need for
consistency between FSIS and FDA in
the development and implementation of
food standards. FDA stated that it
believes such harmonization will help
manufacturers comply with the
requirements of both agencies. On May
1, 1996, FDA extended the comment
period on its ANPR until June 28, 1996,
to receive comments only on the issue
of FDA and FSIS harmonization of food
standards (61 FR 19220).

FSIS is also developing and will soon
publish an ANPR that will solicit
information from the public on what
direction further food standards reform
should take, including suggestions on
whether to alter or eliminate entirely the
regulations for standardized meat and
poultry products.

FSIS’s proposed rule and its soon-to-
be-published ANPR encompass the
Agency'’s food standards review
initiative. Therefore, to give the public
an opportunity to consider the proposed
rule and ANPR simultaneously, and in

response to requests, FSIS is extending
the comment period 180 days for the
proposed rule “Food Standards:
Requirements for Processed Meat and
Poultry Products Named by Use of an
Expressed Nutrient Content Claim and a
Standardized Term.”

Done at Washington, DC, on: May 22, 1996.
Michael R. Taylor,
Acting Under Secretary for Food Safety.
[FR Doc. 96-13409 Filed 5-23-96; 1:41 pm]
BILLING CODE 3410-DM-P

FEDERAL RESERVE SYSTEM

12 CFR Part 230
[Regulation DD; Docket No. R—0904]

Truth in Savings

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Withdrawal of proposed official
staff interpretation.

SUMMARY: The Board is withdrawing
proposed revisions to the official staff
commentary to Regulation DD (Truth in
Savings) concerning guidance on issues
of general interest, based on
considerations of regulatory burden
which was published in the Federal
Register on December 6, 1995.

DATES: The proposal is withdrawn May
21, 1996.

FOR FURTHER INFORMATION CONTACT: Jane
Ahrens, Senior Attorney, or Michael L.
Hentrel, Staff Attorney, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452—-3667 or
452-2412. For users of
Telecommunications Device for the Deaf
(TDD) only, please contact Dorothea
Thompson, at (202) 452—-3544.

SUPPLEMENTARY INFORMATION:
I. Background

The purpose of the Truth in Savings
Act (TISA), 12 U.S.C. 4301 et seq., is to
assist consumers in comparing deposit
accounts offered by depository
institutions. The TISA requires
institutions to disclose fees, the interest
rate, the annual percentage yield (APY),
and other account terms whenever a
consumer requests the information and
before an account is opened. Fees and
other information also must be provided
on any periodic statement the
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institution sends to the consumer. Rules
are set forth for deposit account
advertisements and advance notices to
account holders of adverse changes in
terms. The act restricts how institutions
must determine the account balance on
which interest is calculated. The TISA
is implemented by the Board’s
Regulation DD (12 CFR part 230). The
regulation authorizes the issuance of
official staff interpretations.

On December 6, 1995 (60 FR 62349),
the Board published for comment
proposed amendments to the
commentary to Regulation DD. Mainly,
the proposed revisions provided
guidance on technical matters such as
the effect of a leap year on the
calculation of interest, the APY and the
annual percentage yield earned (APYE).
Comments addressing other technical
issues concerning the definition of
bonuses and time accounts were also
proposed.

The Board received nearly 50
comments on its proposal. About 90
percent of the comments were from
financial institutions. By far,
commenters focused on the proposals
addressing leap-year calculations and
compounding and crediting policies.
Overall, comments were mixed. Some
supported the proposals as helpful
clarifications. Others opposed the
proposals—particularly the revisions
concerning calculations in a leap year
and crediting interest—as being unduly
technical and unnecessary. Based on the
comments received and upon further
analysis, the Board is withdrawing all
proposed commentary revisions, due to
considerations of regulatory burden and
the narrow scope of the proposals.

I1. Discussion

Leap-Year Calculations

Regulation DD requires institutions to
pay interest on the full amount of
principal in an interest-bearing account
each day. Institutions may apply a daily
rate of 1/365 or 1/366 of the interest rate
during a leap year. On August 8, 1994,
the Board issued a final staff
commentary for Regulation DD (59 FR
40217). Comment 7(a) (1)-4 clarified
that institutions may apply a daily rate
of 1/365 or 1/366 of the interest rate for
366 days during a leap year, if the
account will earn interest for February
29.

The Board published on December 6,
1995 proposed revisions to the
commentary that further discussed leap-
year calculations of interest, as well as
the APY and the APYE. Numerous
commenters opposed the proposed
revisions (60 FR 62349). Many believed
the regulation sufficiently addresses the

rule, and that highly technical
interpretations were neither necessary
nor desirable. Other commenters
opposed the Board’s existing rule that
permits institutions sometimes to use a
daily factor of 1/366 or 1/365 during a
leap year—although these commenters
represent both ends of the spectrum.
Some believe a daily factor of 1/366
should never be used; others would
expand its use, for example to all
accounts during a calendar leap year.
Not all commenters opposed the
proposal. Some supported the revisions,
and sought further elaboration about
calculations for a variety of specific
accounts. After reviewing the concerns
raised and upon further analysis, the
Board has decided not to adopt the
proposed comments addressing leap-
year calculations. The Board believes
that for some institutions, a variety of
specific examples would be helpful;
overall, however, the Board believes the
level of technical guidance proposed is
not necessary. The regulation and
commentary provide general guidance
on leap-year calculations, which, on
balance, the Board believes is the
appropriate level of interpretive detail at
this time.

Compounding and Crediting Policies

Institutions must pay interest on the
full amount of principal in the account
each day, but may compound or credit
interest at any frequency. Neither the
TISA nor the regulation define
“compounding,” ‘“crediting,” or
“principal.” Proposed comment 7 (b)-4
would have provided that once interest
is credited to an account it becomes part
of the principal, and if interest remains
in the account, interest must accrue on
those funds.

Many commenters addressing the
issue favored the proposal as a
clarification of current banking practice.
However, many others were opposed to
the proposal. Commenters raised several
related concerns arising out of the
proposal about the definition of terms
such as “posting,” “crediting,” and
“principal.” Those commenters argued
that the Board’s proposal raised issues
that should properly be addressed after
further notice and opportunity for
public comment. Others were concerned
about the effect of the proposal on time
accounts that permit consumers to
withdraw credited interest during the
account term without penalty. They
argued that if this interest were to be
considered part of the principal, early
withdrawal penalties could be triggered
under some account agreements. Some
commenters also stated that the TISA
and Regulation DD do not require such
a reading of the rules regarding the

payment of interest. Many stated that
the proposal would result in a reduction
of account choices or interest rates
available to consumers for those
institutions wishing to avoid accruing
interest on interest credited to and
remaining in the account.

The Board believes a number of valid
concerns were raised about issues that
were not addressed in the proposal.
Accordingly, the Board is withdrawing
the comment and will consider whether
further guidance is needed in the future
on these matters.

Other Proposed Revisions

The proposed commentary update
also addressed rounding rules for the
APYE and the definitions of time
account and bonuses. Given the
technical nature and narrow application
of these remaining proposals, the Board
believes the cost and regulatory burden
of reviewing and implementing changes
associated with these provisions
outweighs the benefits of additional
official guidance, and is therefore
withdrawing all proposed comments.

By order of the Board of Governors of the
Federal Reserve System, acting through the

Secretary of the Board under delegated
authority, May 21, 1996.

William W. Wiles,

Secretary of the Board.

[FR Doc. 96-13226 Filed 5-24-96; 8:45 am]
BILLING CODE 6210-01-P

12 CFR Part 245
[Regulation V; Docket No. R—0928]

Loan Guarantees for Defense
Production

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule.

SUMMARY: The Board is proposing to
abolish its Regulation V as obsolete.
This consideration does not represent
any major policy change, but rather is
intended to eliminate an outmoded
regulation and reduce regulatory
burden.

DATES: Comments must be submitted on
or before July 29, 1996.

ADDRESSES: Comments, which should
refer to Docket No. R—0928, may be
mailed to Mr. William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20551. Comments
addressed to Mr. Wiles also may be
delivered to the Board’s mail room
between 8:45 a.m. and 5:15 p.m. and to
the security control room outside of
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those hours. Both the mail room and the
security control room are accessible
from the courtyard entrance on 20th
Street between Constitution Avenue and
C Street, N.W. Comments may be
inspected in Room M-P-500 between
9:00 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Oliver Ireland, Associate General
Counsel (202-452—-3625), Heatherun
Allison, Attorney (202—-452—-3565), Legal
Division; for users of the
Telecommunications Device for the Deaf
(TDD) only, Dorothea Thompson (202—
452-3544); Board of Governors of the
Federal Reserve System, Washington,
DC 20551.

SUPPLEMENTARY INFORMATION:
Regulatory Review

Pursuant to Section 303 of the Riegle
Community Development and
Regulatory Improvement Act of 1994,
the Board of Governors of the Federal
Reserve System (the Board) is
conducting a review of its regulations
and written policies in order to improve
efficiency, reduce unnecessary costs,
eliminate unwarranted constraints on
credit availability, and to remove
inconsistencies and outmoded and
duplicative requirements. As part of this
review, the Board is proposing to
abolish Regulation V (12 CFR part 245),
concerning the loan guarantee program
under the Defense Production Act of
1950 (50 App. U.S.C. 2061) (the Act).
The Board is requesting public comment
on this proposed regulatory change, as
well as soliciting the views of the
guaranteeing departments and agencies
(as defined in the Act) consistent with
Executive Order 12919 (June 3, 1994)
and Executive Order 10789 (Nov. 14,
1958) (as amended), implementing the
Act.

Authority for Regulation V

The Board promulgated Regulation V
(12 CFR 245) pursuant to the Act *‘to
facilitate the financing of contracts or
other operations deemed necessary to
national defense production.” Section
301(a)(1) of the Act allows the President
to authorize “‘guaranteeing agencies’ to
enter into guarantees with public or
private financing institutions
concerning contracts ‘‘deemed by the
guaranteeing agency to be necessary to
expedite or expand production and
deliveries or services under Government
contracts for the procurement of
industrial resources or critical
technology items essential to the
national defense, or for the purpose of
financing any contractor, subcontractor
or other person in connection with or in
contemplation of the termination, in the

interest of the United States, of any
contract made for the national defense;
* * *7 Section 301(a)(1) of the Act
defines ‘‘guaranteeing agencies’ as the
Department of Defense, the Department
of Energy, the Department of Commerce,
“‘and such other agencies of the United
States engaged in procurement for the
national defense as he may designate.”
Exec. Order No. 12,919 (1994)
provides that “the head of each Federal
department or agency engaged in
procurement for the national defense
* * *and the President and chairman
of the Export-Import Bank of the United
States” is authorized to guarantee public
or private financing institutions as
provided in Section 301 of the Act.1 In
furtherance of this authorization, Exec.
Order No. 12,919 provides that “The
Board of Governors of the Federal
Reserve System is authorized, after
consultation with heads of guaranteeing
departments and agencies, the Secretary
of the Treasury, and the Director, OMB,
to prescribe regulations governing
procedures, forms, rates of interest, and
fees for [loan] guarantee contracts.”
Exec. Order. No. 12919, 59 FR 29,525
(1994).2 The Board exercised this
authorization in implementing
Regulation V in the 1950s. Regulation V
was modified and streamlined in 1979.

Purpose of Regulation V

The loan guarantee provisions of the
Act were intended to permit defense
agencies to enter into defense-related
contracts without regard to whether
appropriations had been made for the
underlying projects. Without the
appropriations, defense agencies would
lack the legal authority to make progress
payments to defense contractors.
Without progress payments, contractors
would not have the working capital to
perform their contracts unless they
could obtain financing from private
banking institutions, which might be
reluctant to lend for the performance of
contracts if the funds for the contract
had not been appropriated. Thus, while
the Act contemplates that defense-
contract funding would be obtained

1The “head of each Federal department or agency
engaged in procurement for the national defense”
is defined as the head of each of the departments
and agencies listed in Exec. Order No. 10,789
(1958), consisting of the following Departments:
Defense, Army, Navy, Air Force, Treasury, Interior,
Agriculture, Commerce, Transportation, Nuclear
Regulatory Commission, General Services
Administration, National Aeronautics & Space
Administration, Tennessee Valley Authority,
Government Printing Office, and Federal
Emergency Management Agency. Exec. Order No.
10,789, 23 Fed. Reg. 8,897 (1958), as amended.

2 A similar provision was formerly set forth in
Section 302(c) of Exec. Order No. 10,480 (1953).
Exec. Order No. 10,480 was revoked by Exec. Order
No. 12,919 (1994).

from private banks, the loan guarantees
provisions of the Act would enable the
funding and therefore the continued
production of items deemed necessary
to the national defense by ensuring
private banks of repayment when the
contract was completed. Regulation V
sets forth applicable procedures, forms,
fees, charges and rates of interest for
these loan guarantees, in which a
Federal Reserve Bank acts as the fiscal
agent of one or more specified federal
departments or agencies for the
guarantee by that department or agency
of a defense production loan made by a
private financing institution.

Decline in Use of Regulation V

The Act and the Executive Orders
implementing it have periodically
expired and subsequently been
reauthorized. However, in 1975, the Act
was amended to make the guarantee
provisions unnecessary for most
practical purposes. These amendments
provided that “‘all authority hereby or
hereafter extended under title I11
[relating to expansion of productive
capacity and supply, including loan
guarantee provisions] shall be effective
for any fiscal year only to such extent
or in such amounts as are provided in
advance in appropriation Acts.” 50
U.S.C. App. 2166(a). Thus, under the
1975 amendments, defense agencies that
have authority to authorize loan
guarantees have authority to do so only
if funds have been appropriated for the
contract in question. Once funds have
been appropriated, however, there is
little need for the guarantee, because the
appropriated funds can be paid timely
in accordance with the defense
contracts. Notwithstanding the 1975
amendments, the loan guarantee
provisions of the Act were not deleted.
No loan guarantees are currently
outstanding and no applications for loan
guarantees have been filed for several
years.

Current Regulatory Review Proposal

Repealing Regulation V would
achieve the objectives of Section 303 of
the Riegle Community Development and
Regulatory Improvement Act of 1994 by
improving efficiency and removing
outmoded requirements while at the
same time not adversely affecting the
abilities of any parties to participate in
a loan guarantee should the need arise.
Repealing Regulation V would not affect
the existence or availability of the loan
guarantee program as provided by the
Act. Although the 1975 amendments to
the Act make it unlikely that a loan
guarantee application will be filed, the
Board and the Federal Reserve Banks
would be able to perform their fiscal
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agency and application coordination
responsibilities under the Act if such an
application were filed using fiscal
agency procedures already in place in
other contexts and on a case-by-case
basis.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
publish an initial regulatory flexibility
analysis with any notice of proposed
rulemaking. Two of the requirements of
an initial regulatory flexibility analysis
(5 U.S.C. 603(b) (1)—(2)), a description of
the reasons why action by the agency is
being considered and a statement of the
objectives of, and legal basis for, the
proposal, are contained in the
supplementary material above. The
proposal rule imposes no additional
reporting or recordkeeping requirements
and does not overlap with other federal
rules. (5 U.S.C. 603(b) (4)—(5).)

Another requirement for the initial
regulatory flexibility analysis is a
description of and, where feasible, an
estimate of the number of small entities
to which the proposed rule will apply.
(5 U.S.C. 603(b)(3).) The proposal will
apply to all depository institutions
regardless of size. The proposal seeks to
eliminate an obsolete regulatory
provision and does not impose any
substantial economic burden on small
entities.

By order of the Board of Governors of the
Federal Reserve System, May 21, 1996.
William W. Wiles,

Secretary of the Board.
[FR Doc. 96-13225 Filed 5-24-96; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 96-AGL-1]

Proposed Amendment of Class E
Airspace; Rochester, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
withdrawal.

SUMMARY: This action withdraws the
Notice of Proposed Rulemaking (NPRM)
which amended the Class E airspace at
Rochester, MN. The airspace, as
published, was incomplete and will be
reissued subsequently with the
corrected airspace description.

DATES: May 28, 1996.

FOR FURTHER INFORMATION CONTACT:

John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—7459.

SUPPLEMENTARY INFORMATION:
The Proposed Rule

On March 22, 1996, a Notice of
Proposed Rulemaking was published in
the Federal Register to amend the Class
E airspace at Rochester, MN. This was
necessary to accommodate the new
Copter GPS 325 degrees approach
procedure to St. Mary’s Hospital
Heliport, Rochester, MN (61 FR 11792).
The airspace description, as published,
was incomplete; therefore this NPRM is
being withdrawn and will be reissued.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Withdrawal of Proposed Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Docket No. 96-AGL~-1, as published in
the Federal Register on March 22, 1996
(61 FR 11792), is hereby withdrawn.

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 14 CFR 11.69.

Issued in Des Plaines, Illinois on May 1,
1996.

Maureen Woods,

Acting Manager, Air Traffic Division.

[FR Doc. 96-13254 Filed 5-24-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Chapter |
[Docket No. 96N-0002]

“Draft Document Concerning the
Regulation of Placental/Umbilical Cord
Blood Stem Cell Products Intended for
Transplantation or Further
Manufacture into Injectable Products;”
Availability; Extension of Comment
Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Availability of draft document;
extension of comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
July 26, 1996, the comment period for
the draft document entitled ‘““‘Draft
Document Concerning the Regulation of
Placental/Umbilical Cord Blood Stem

Cell Products Intended for
Transplantation or Further Manufacture
into Injectable Products,” which
appeared in the Federal Register of
February 26, 1996 (61 FR 7087). The
purpose of the draft document is to
identify a draft regulatory approach that
FDA believes is appropriate for the
regulation of placental/umbilical cord
blood stem cell products for
transplantation. FDA published the
draft document in response to numerous
inquiries regarding the agency’s
regulatory approach to cord blood stem
cell products and to provide an
opportunity for interested persons to
submit written comments on the draft
document prior to fully implementing
this approach. FDA is taking this action
in response to requests to allow
additional time for public comments.
DATES: Written comments by July 26,
1996.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Sharon A. Carayiannis, Center for
Biologics Evaluation and Research
(HFM-630), Food and Drug
Administration, 1401 Rockville Pike,
Rockville, MD 20852-1448, 301-594—
3074.

SUPPLEMENTARY INFORMATION: In the
Federal Register of February 26, 1996
(61 FR 7087), FDA requested public
comment from interested persons on the
draft document which included
discussions of the following: (1) The
applicable legal authorities in the
Federal Food, Drug, and Cosmetic Act
and the Public Health Service Act; (2)
FDA'’s approach to the regulation of
human cord blood stem cells intended
for transplantation; (3) FDA’s approach
to the regulation of cord blood stem
cells as source material for further
manufacture; and (4) FDA'’s approach to
the regulation of ancillary products used
for production of cord blood stem cells.
Interested persons were given until
April 26, 1996, to submit written
comments on the draft document.

The agency received four letters from
companies and research institutions
involved in the collection and storage of
cord blood requesting an extension of
the comment period. The letters
requested up to 90 additional days for
comment on the basis that FDA’s
proposed regulatory approach would
significantly alter the current cord blood
collection and storage practices used by
companies and research institutions. In
addition, the requests cited the need for
additional time to adequately review
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and analyze the draft document so as to
formulate and submit meaningful,
substantive comments to the agency. In
a letter of April 26, 1996, FDA
responded by offering an additional 29
days for comment, while the agency
considered the requests for a 90-day
extension. After careful consideration,
the agency has concluded that it is in
the public interest to allow additional
time for interested persons to submit
comments. Accordingly, FDA is
extending the original comment period
by 90 days, to July 26, 1996.

Interested persons may, on or before
July 26, 1996, submit written comments
to the Dockets Management Branch
(address above). Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. A copy of the
draft document and received comments
are available for public examination in
the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Dated: May 23, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-13304 Filed 5-22-96; 4:03 pm]
BILLING CODE 4160-01-F

ARMS CONTROL AND DISARMAMENT
AGENCY

22 CFR Part 608

Service of Process; Production of
Official Information; and Testimony of
Agency Employees

AGENCY: Arms Control and Disarmament
Agency.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
establish or clarify policies, practices,
responsibilities, and procedures for the
service of legal process upon the United
States Arms Control and Disarmament
Agency (ACDA, the Agency), its officers,
and employees, and the production of
official ACDA information and the
appearance of and testimony by ACDA
employees as witnesses in connection
with litigation. This rule is procedural
in nature. Although not required to do
so, ACDA is voluntarily publishing this
proposed rule for public comment.
DATES: To be considered, comments
must be delivered by mail or in person
to the address, or faxed to the telephone
number, listed below by 5 p.m. on
Friday, June 28, 1996.

ADDRESSES: Comments should be
directed to the Office of the General
Counsel, United States Arms Control
and Disarmament Agency, Room 5636,
320 21st Street, NW., Washington, DC
20451; FAX (202) 647-0024. Comments
will be available for inspection between
8:15 a.m. and 5 p.m. at the same
address.

FOR FURTHER INFORMATION CONTACT:
Frederick Smith, Jr., United States Arms
Control and Disarmament Agency,
Room 5635, 320 21st Street, NW.,
Washington, DC 20451, telephone (202)
647-3596.

SUPPLEMENTARY INFORMATION:
General

This proposed rule is intended to
clarify ACDA policies and practices
regarding litigation-related matters such
as service of process upon ACDA and
ACDA employees and the production of
official ACDA information in litigation.
ACDA anticipates that the rule, which
generally parallels similar rules which
have been adopted by numerous other
federal agencies, e.g., the Department of
Defense (32 CFR part 97), the
Department of Justice (28 CFR part 16,
subpart B), the Nuclear Regulatory
Commission (10 CFR part 9, subpart D),
and the Department of State (22 CFR
part 172), will eliminate or reduce
current ambiguities regarding such
matters for ACDA employees, as well as
for private attorneys and judicial and
quasi-judicial authorities. ACDA also
expects that this rule will promote
consistency in ACDA'’s assertions of
privileges and objections, thereby
reducing the potential for both
inappropriate, potentially harmful
disclosure of protected information and
wasteful or inappropriate allocation of
Agency resources. Although the
proposed rule is largely self-
explanatory, we describe the general
scheme of the several subsections below
for the readers’ ease of reference.

Service of Process

Part 604.4(b) of 22 CFR establishes the
Agency’s Office of the General Counsel
as the designated office for the
presentation of administrative claims
asserted under the Federal Tort Claims
Act (and 22 CFR parts 602, 603, and 605
set forth procedures for administrative
requests under the Freedom of
Information Act, under the Privacy Act,
and for declassification of national
security information, respectively).
However, until the present, the Agency
has not had regulations establishing the
Agency’s General Counsel, or his/her
delegate, as the sole Agency recipient
for litigation-related demands, whether

civil or criminal, for official Agency
information, whether oral or
documentary, or for other Agency
action. The proposed rule also clarifies
that ACDA is not an agent for service on
behalf of its employees in respect of
purely private legal disputes and
explains that ACDA will counsel its
employees not to use their official
positions to evade judicial process.

Compliance With Requests or Demands
for Official Information

Fundamentally, the compliance
sections of the proposed rule (§ §608.4—
608.9) simply track, to a greater or lesser
degree, similar regulations which have
been adopted by other federal agencies
(such as those referenced above), and
which derive from the Supreme Court’s
decision in United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951). Thus, the
principal thrust of the compliance
provisions of the proposed rule is that
Agency employees (including former
employees) must obtain the approval of
the Agency’s General Counsel, or his/
her delegate, prior to responding to any
subpoenas or other litigation-related
requests or demands for Agency
information, whether classified or
unclassified, that relate to the
employee’s official duties.

Significantly, § 608.5 requires the
party who initiates a litigation-related
request or demand for official ACDA
information to provide a written
statement providing specified
information concerning the nature and
scope of the demand.

Finally, the proposed rule describes
factors, among others, that Agency
officials shall take into consideration
when considering litigation-related
requests or demands and specifies that
Agency employees may ordinarily not
provide expert or official testimony on
behalf of private parties.

Regulatory Flexibility Act Certification

It is hereby certified that the proposed
rule will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required.

Executive Order 12866 Determination

ACDA has determined that the
proposed rule is not a significant
regulatory action within the meaning of
section 3(f) of that Executive Order.

Paperwork Reduction Act Statement

The proposed rule is not subject to the
provisions of the Paperwork Reduction
Act because it does not contain any
information collection requirements
within the meaning of that Act.
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Unfunded Mandates Act Determination

ACDA has determined that the
proposed rule will not result in
expenditures by state, local, and tribal
governments, or by the private sector, of
more than $100 million in any one year.
Accordingly, a budgetary impact
statement is not required under section
202 of the Unfunded Mandates Reform
Act of 1995, 2 U.S.C. 1532.

List of Subjects in 22 CFR Part 608

Administrative practice and
procedure, Classified information,
Government employees.

The Proposed Regulations

ACDA proposes to amend title 22 of
the Code of Federal Regulations by
adding a new part 608 as follows:

PART 608—SERVICE OF PROCESS;
PRODUCTION OR DISCLOSURE OF
OFFICIAL INFORMATION IN
RESPONSE TO COURT ORDERS,
SUBPOENAS, NOTICES OF
DEPOSITIONS, REQUESTS FOR
ADMISSIONS, INTERROGATORIES, OR
SIMILAR REQUESTS OR DEMANDS IN
CONNECTION WITH FEDERAL OR
STATE LITIGATION; EXPERT
TESTIMONY

Sec.

608.1 Purpose and scope; definitions.

608.2 Service of summonses and
complaints.

608.3 Service of subpoenas, court orders,
and other demands or requests for
official information or action.

608.4 Testimony and production of
documents prohibited unless approved
by appropriate Agency officials.

608.5 Procedure when testimony or
production of documents is sought—
general.

608.6 Procedure when response to demand
is required prior to receiving
instructions.

608.7 Procedure in the event of an adverse
ruling.

608.8 Considerations in determining
whether the Agency will comply with a
demand or request.

608.9 Prohibition on providing expert or
opinion testimony.

Authority: 22 U.S.C. 2581(j).

§608.1 Purpose and scope; definitions.

(a) This part sets forth the procedures
to be followed with respect to:

(1) Service of summonses and
complaints or other requests or
demands directed to the U.S. Arms
Control and Disarmament Agency
(ACDA, the Agency) or to any ACDA
employee or former employee in
connection with federal or state
litigation arising out of or involving the
performance of official activities of
ACDA; and

(2) The oral or written disclosure, in
response to subpoenas, orders, or other
requests or demands of federal or state
judicial or quasi-judicial authority
(collectively, ““demands’’), whether civil
or criminal in nature, or in response to
requests for depositions, affidavits,
admissions, responses to interrogatories,
document production, or other
litigation-related matters, pursuant to
the Federal Rules of Civil Procedure, the
Federal Rules of Criminal Procedure, or
applicable state rules (collectively,
“requests”), of any material contained
in the files of the Agency, any
information relating to material
contained in the files of the Agency, or
any information acquired while the
subject of the demand or request is or
was an employee of the Agency as part
of the performance of the person’s
duties or by virtue of the person’s
official status.

(b) For purposes of this part, and
except as ACDA may otherwise
determine in a particular case, the term
employee includes the Director of
ACDA and former Directors of ACDA,
and all employees and former
employees of ACDA or other federal
agencies who are or were appointed by,
or subject to the supervision,
jurisdiction, or control of the Director of
ACDA, whether residing or working in
the United States or abroad, including
United States nationals, foreign
nationals, and contractors.

(c) For purposes of this part, the term
litigation encompasses all pre-trial, trial,
and post-trial stages of all judicial or
administrative actions, hearings,
investigations, or similar proceedings
before courts, commissions, boards, or
other judicial or quasi-judicial bodies or
tribunals, whether criminal, civil, or
administrative in nature. This part
governs, inter alia, responses to
discovery requests, depositions, and
other pre-trial, trial, or post-trial
proceedings, as well as responses to
informal requests by attorneys or others
in situations involving litigation.
However, this part shall not apply to
any claims by ACDA employees
(present or former), or applicants for
Agency employment, for which
jurisdiction resides with the U.S. Equal
Employment Opportunity Commission;
the U.S. Merit Systems Protection
Board; the Office of Special Counsel; the
Federal Labor Relations Authority; the
Foreign Service Labor Relations Board;
the Foreign Service Grievance Board; or
a labor arbitrator operating under a
collective bargaining agreement between
ACDA and a labor organization
representing ACDA employees; or their
successor agencies or entities.

(d) For purposes of this part, official
information means all information of
any kind, however stored, that is in the
custody and control of ACDA, relates to
information in the custody and control
of ACDA, or was acquired by ACDA
employees as part of their official duties
or because of their official status within
ACDA while such individuals are
employed by or served on behalf of
ACDA.

(e) Nothing in this part affects
disclosure of information under the
Freedom of Information Act (FOIA), 5
U.S.C. 552, the Privacy Act, 5 U.S.C.
552a, Executive Order 12356 on
national security information (or
successor order thereto), the
Government in the Sunshine Act, 5
U.S.C. 552b, the Agency'’s regulations in
22 CFR chapter VI implementing any of
the foregoing, or pursuant to
congressional subpoena. Nothing in this
part otherwise permits disclosure of
information by ACDA or its employees
except as provided by statute or other
applicable law.

(f) This part is intended only to
inform the public about ACDA
procedures concerning the service of
process and responses to demands or
requests and is not intended to and does
not create, and may not be relied upon
to create, any right or benefit
substantive or procedural, enforceable at
law by a party against ACDA or the
United States.

(9) Nothing in this part affects:

(1) The disclosure of information
during the course of legal proceedings
in foreign courts, commissions, boards,
or other judicial or quasi-judicial bodies
or tribunals; or

(2) The rules and procedures, under
applicable U.S. law and international
conventions, governing diplomatic and
consular immunity.

(h) Nothing in this part affects the
disclosure of official information to
other foreign agencies or Department of
Justice attorneys in connection with
litigation conducted on behalf or in
defense of the United States, its
agencies, officers, and employees, or to
federal, state, local, or foreign
prosecuting and law enforcement
authorities in conjunction with criminal
law enforcement investigations,
prosecutions, extradition, deportation or
other proceedings.

§608.2 Service of summonses and
complaints.

(a) Only ACDA’s General Counsel, or
his/her delegate, is authorized to receive
and accept summonses or complaints
sought to be served upon ACDA or
ACDA employees. All such documents
should be delivered or addressed to
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General Counsel, U.S. Arms Control and
Disarmament Agency, 320 21st St. N.W.,
Room 5635, Washington, DC 20451.
Pursuant to 42 U.S.C. 659(b) and 5
U.S.C. 5520a(c)(1), this same officer has
been designated specifically to accept
service of process for the enforcement of
the legal obligation to provide child
support or to make alimony payments
by employees of the Agency and to
accept service of process for the
enforcement of the legal obligation to
pay monies owed for other than child
support or alimony by employees of the
Agency, respectively.

(b) In the event any summons or
complaint described in §608.1(a) is
delivered to an employee of ACDA other
than in the manner specified in this
part, such attempted service shall be
ineffective, and the recipient thereof
shall either decline to accept the
proffered service or return such
document under cover of a written
communication which directs the
person attempting to make service to the
procedures set forth in this part.

(c) Except as otherwise provided in
§8608.2(d) and 608.3(c), ACDA is not
an authorized agent for service of
process with respect to civil litigation
against ACDA employees purely in their
personal, non-official capacity. Copies
of summonses or complaints directed to
ACDA employees in connection with
legal proceedings arising out of the
performance of official duties may,
however, be served upon ACDA'’s
General Counsel, or his/her delegate.

(d) Although ACDA is not an agent for
the service of process upon its
employees with respect to purely
personal, non-official litigation, ACDA
recognizes that its employees stationed
overseas should not use their official
positions to evade their personal
obligations and will, therefore, counsel
and encourage ACDA employees to
accept service of process in appropriate
cases, and will waive applicable
diplomatic or consular privileges and
immunities when ACDA determines
that it is in the interest of the United
States to do so. Pursuant to section 302
of Executive Order 12953, ACDA’s
General Counsel has been designated in
Appendix B to 5 CFR part 581 as the
official to assist in the service of legal
process in civil actions pursuant to
orders of State courts to establish
paternity and to establish or to enforce
support obligations by making ACDA
employees available for service of
process, regardless of the location of the
employee’s workplace.

(e) Documents for which ACDA’s
General Counsel, or his/her delegate,
accepts service in official capacity only
shall be stamped “‘Service Accepted in

Official Capacity Only.” Acceptance of
service shall not constitute an
admission or waiver with respect to
jurisdiction, propriety of service,
improper venue, or any other defense in
law or equity available under the laws
or rules applicable for the service of
process.

§608.3 Service of subpoenas, court
orders, and other demands or requests for
official information or action.

(a) Except in cases in which ACDA is
represented by legal counsel who have
entered an appearance or otherwise
given notice of their representation,
only ACDA'’s General Counsel, or his/
her delegate, is authorized to receive
and accept subpoenas, or other demands
or requests directed to ACDA or any
component thereof, or its employees, or
former employees, whether civil or
criminal in nature, for:

(1) Material, including documents,
contained in the files of the Agency;

(2) Information, including testimony,
affidavits, declarations, admissions,
response to interrogatories, or informal
statements, relating to material
contained in the files of the Agency or
which any Agency employee acquired
in the course and scope of the
performance of official duties;

(3) Garnishment or attachment of
compensation of current or former
employees; or

(4) The performance or non-
performance of any official ACDA duty.

(b) In the event that any subpoena,
demand, or request is sought to be
delivered to an Agency employee
(including former employee) other than
in the manner prescribed in paragraph
(a) of this section, such attempted
service shall be ineffective. Such
employee shall, after consultation with
the office of the General Counsel,
decline to accept the subpoena,
demand, or request or shall return it to
the serve under cover of a written
communication referring to the
procedures prescribed in this part.

(c) Except as otherwise provided in
this part, ACDA is not an agent for
service or otherwise authorized to
accept on behalf of its employees any
subpoenas, show-cause orders, or
similar compulsory process of federal or
state courts, or requests from private
individuals or attorneys, which are not
related to the employees’ official duties
except upon the express, written
authorization of the individual ACDA
employee to whom such demand or
request is directed.

(d) Acceptance of such documents by
ACDA'’s General Counsel, or his/her
delegate, does not constitute a waiver of
any defenses that might otherwise exist

with respect to service under the
Federal Rules of Civil or Criminal
Procedure or other applicable rules.

§608.4 Testimony and production of
documents prohibited unless approved by
appropriate Agency officials.

(a) No employee of ACDA shall, in
response to a demand or request in
connection with any litigation, whether
criminal or civil, provide oral or written
testimony by deposition, declaration,
affidavit, or otherwise concerning any
information acquired wile such person
is or was an employee of ACDA as part
of the performance of that person’s
official duties or by virtue of that
person’s official status, unless
authorized to do so by ACDA’s General
Counsel, or his/her delegate.

(b) No ACDA employee shall, in
response to a demand or request in
connection with any litigation, produce
for use at such proceedings any
document or any other material
acquired as part of the performance of
that employee’s duties or by virtue of
that employee’s official status, unless
authorized to do so by ACDA’s General
Counsel, or his/her delegate.

§608.5 Produce when testimony or
production of documents is sought—
general.

(a) if official ACDA information is
sought, through testimony or otherwise,
by a request or demand, the party
seeking such release or testimony must
(except as otherwise required by federal
law or authorized by the Office of the
General Counsel) set forth in writing
and with as much specificity as
possible, the nature and relevance of the
official information sought. Where
documents or other materials are
sought, the party should identify the
record or reasonably describe it in terms
of date, format, subject matter, the office
originating or receiving the record, and
the names of all persons to whom the
record is known to relate. Subject to
§606.7, ACDA employees may produce,
disclose, release, comment upon, or
testify concerning only those matters
that were specified in writing and
properly approved by ACDA’s General
Counsel or his/her delegate. See United
States ex re. Toughy v. Ragen, 340 U.S.
462 (1951). The Office of the General
Counsel may waive this requirement in
appropriate circumstances.

(b) To the extent it deems necessary
or appropriate, ACDA may also require
from the party seeking such testimony
or documents a plan of all reasonably
foreseeable demands, including but not
limited to the names of all employees
and former employees from whom
discovery will be sought, areas of
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inquiry, expected duration of
proceedings requiring oral testimony,
and identification of potentially relevant
documents.

(c) ACDA'’s General Counsel, or his/
her delegate, will notify the ACDA
employee and such other persons as
circumstances may warrant of the
decision regarding compliance with the
request or demand.

(d) The Office of the General Counsel
will consult with the Department of
Justice regarding legal representation for
ACDS employees in appropriate cases.

§608.6 Procedure when response to
demand is required prior to receiving
instructions.

(a) If a response to a demand is
required before ACDA'’s General
Counsel, or his/her delegate, renders a
decision, ACDA will request that either
a Department of Justice attorney or an
ACDA attorney designated for the
purpose:

(1) Appear with the employee upon
whom the demand has been made;

(2) Furnish the court or other
authority with a copy of the regulations
contained in this part;

(3) Inform the court or other authority
that the demand has been or is being, as
the case may be, referred for the prompt
consideration of ACDA’s General
Counsel, or his/her delegate; and

(4) Respectfully request the court or
authority to stay the demand pending
receipt of the requested instructions.

(b) In the event that an immediate
demand for production or disclosure is
made in circumstances that would
preclude the proper designation or
appearance of a Department of Justice or
ACDA attorney on the employee’s
behalf, the employee shall respectfully
request the demanding court or
authority for a reasonable stay of
proceedings for the purpose of obtaining
instructions from ACDA.

§608.7 Procedure in the event of an
adverse ruling.

If the court or other judicial or quasi-
judicial authority declines to stay the
effect of the demand in response to a
request made pursuant to § 608.6, or if
the court or other authority rules that
the demand must be complied with
irrespective of the Agency’s instructions
not to produce the material or disclose
the information sought, the employee
upon whom the demand has been made
shall respectfully decline to comply
with the demand, citing these
regulations and United States ex rel.
Touhy v. Ragen, 340 U.S. 463 (1951).

§608.8 Considerations in determining
whether the Agency will comply with a
demand or request.

(a) In deciding whether to comply
with a demand or request, ACDA
officials and attorneys shall consider,
among others:

(1) Whether such compliance would
be unduly burdensome or otherwise
inappropriate under the applicable rules
of discovery or the rules of procedure
governing the case or matter in which
the demand arose;

(2) Whether compliance is
appropriate under the relevant
substantive law concerning privilege or
disclosure of information;

(3) The public interest;

(4) The need to conserve the time of
ACDA employees for the conduct of
official business;

(5) The need to avoid spending the
time and money of the United States for
private purposes;

(6) The need to maintain impartiality
between private litigants in cases where
a substantial government interest is not
implicated;

(7) Whether compliance would have
an adverse effect on performance by
ACDA of its mission and duties; and

(8) The need to avoid involving ACDA
in controversial issues not related to its
mission.

(b) Among those demands and
requests in response to which
compliance will not ordinarily be
authorized are those with respect to
which, inter alia, any of the following
factors exist:

(1) Compliance would violate a
statute or a rule of procedure;

(2) Compliance would violate a
specific regulation or executive order;

(3) Compliance would reveal
information properly classified in the
interest of national security;

(4) Compliance would reveal
confidential commercial or financial
information or trade secrets without the
owner’s consent;

(5) Compliance would reveal the
internal deliberative processes of the
Executive Branch; or

(6) Compliance would potentially
impede or prejudice an ongoing law
enforcement investigation.

§608.9 Prohibition on providing expert or
opinion testimony.

(a) Except as provided in this section,
and subject to 5 CFR 2635.805, ACDA
employees shall not provide opinion or
expert testimony based upon
information which they acquired in the
scope and performance of their official
ACDA duties, except on behalf of the
United States or a party represented by
the Department of Justice.

(b) Upon a showing by the requester
of exceptional need or unique
circumstances and that the anticipated
testimony will not be adverse to the
interests of the United States, ACDA’s
General Counsel, or his/her delegate,
may, consistent with 5 CFR 2635.805, in
the exercise of discretion, grant special,
written authorization for ACDA
employees to appear and testify as
expert witnesses at no expense to the
United States.

(c) If, despite the final determination
of ACDA’s General Counsel, a court of
competent jurisdiction or other
appropriate authority orders the
appearance and expert or opinion
testimony of an ACDA employee, such
employee shall immediately inform the
Office of General Counsel of such order.
If the Office of the General Counsel
determines that no further legal review
of or challenge to the court’s order will
be made, the ACDA employee shall
comply with the order. If so directed by
the Office of the General Counsel,
however, the employee shall
respectfully decline to testify. See
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).

Dated: May 17, 1996.
Mary Elizabeth Hoinkes,
General Counsel.
[FR Doc. 96-13194 Filed 5-24-96; 8:45 am]
BILLING CODE 6820-32-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 925, 926, 931, 934, 935,
936, 938, 943, 944, 946, 948 and 950

RIN 1029-AB87

State Program Amendments

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Proposed rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
proposing to amend its regulations by
revising the information currently
reported in the Code of Federal
Regulations (CFR) regarding the OSM
Director’s approval of amendments to
State regulatory programs and
abandoned mine land reclamation plans
(hereafter State program amendments).
A companion rule, State Program
Amendments (1), was proposed revising
the information reported at 30 CFR parts
901 through 920. As with the prior
rulemaking, the information regarding
the Director’s approval of State program
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amendments would be condensed to a
tabular presentation depicting the dates
when State program amendments were
originally submitted to OSM and the
dates the OSM Director’s decision
approving all or portions of these
amendments were published in the
Federal Register. This rulemaking
would further reduce the number of
unnecessary pages in the CFR. As
always, people interested in getting
copies of the full text of the amended
State regulatory program or abandoned
mine land reclamation plan could
contact the State regulatory authority
office or the OSM field office with
oversight authority for that State.

DATES: Written comments: We will
accept written comments on the
proposed rule until 5:00 p.m. Eastern
time on July 29, 1996.

Public hearings: We will accept
requests for a public hearing until 4:00
p.m. Eastern time on June 27, 1996.
People who want to attend but not
testify at the hearing, must contact the
person listed under FOR FURTHER
INFORMATION CONTACT, beforehand to
verify that we will hold a hearing. Any
disabled individuals who need special
accommodations to attend a public
hearing should also contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

ADDRESSES: Written comments: Please
hand-deliver to the Office of Surface
Mining Reclamation and Enforcement,
Room 120, 1951 Constitution Ave. NW.,
Washington, DC, or mail to the Office of
Surface Mining Reclamation and
Enforcement, Administrative Record,
SIB 120, 1951 Constitution Ave. NW.,
Washington, DC 20240.

You may also send comments through
the Internet to OSM’s Administrative
Record. Our Internet address is:
OSMRulesOSMRE.GOV. We will file
copies of any electronic messages
received with our Administrative
Record.

Public hearings: You must contact the
person identified under FOR FURTHER
INFORMATION CONTACT by the time
required under DATES to request a public
hearing.

FOR FURTHER INFORMATION CONTACT:
John A. Trelease, Rules and Legislation
Staff, Office of Surface Mining
Reclamation and Enforcement, 1951
Constitution Avenue NW., Washington
DC 20240; Telephone (202) 208-2783.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures

11. Discussion of Proposed Rules
Why is this rule being written?
What would change?

How do | get a copy of State program
amendments?
I1l. Procedural Matters

I. Public Comment Procedures
Written Comments

If you are submitting written
comments on the proposed rule please
be specific, limit your comments to
issues pertinent to the proposed rule,
and explain the reason for your
recommendations. If possible, please
submit three copies of your comments
to our Administrative Record (see
ADDRESSES). We may not consider your
comments for the final rule when
received after the close of the comment
period (see DATES) or delivered to
addresses other than those listed in
ADDRESSES.

Public Hearings

We will hold public hearings on the
proposed rule by request only. If no one
has contacted Mr. Trelease requesting a
hearing by the date listed in DATES, we
will not hold a hearing. We will hold a
public meeting instead of a hearing if
only one person expresses an interest.
We will include the results of all
meetings and hearings in our
Administrative Record.

If we hold a hearing, it will continue
until everyone who wants to testify is
heard. Please provide us with an
advanced copy of your testimony at the
address specified for the submission of
written comments (see ADDRESSES), and
a copy of the transcriber when you
arrive at the hearing. This will assist us
in preparing appropriate questions, and
ensure that the transcriber provides us
with an accurate record of the
testimony.

11. Discussion of Rule
Why Is This Rule Being Written?

On March 4, 1995, the President
announced a government-wide
Regulatory Reinvention Initiative. The
President directed each agency to
conduct a page-by-page review of its
regulations for the purpose of
eliminating or revising those that are
outdated or otherwise in need of reform.
As part of that effort, OSM is
considering several means of reducing
the number of pages in the CFR.

This rulemaking would result in a
reduction of approximately 50 pages
from the CFR and reduce future printing
costs for the government, and contribute
to on-going efforts to make the CFR a
more readable document.

What Would Change?

The OSM Director’s approval or
approval in part of State program

amendments is published in the Federal
Register and codified in the CFR. The
regulatory text documenting such
decisions usually contains topical
outlines of the amendments and
associated program citations, the dates
the amendments were submitted to
OSM, and the dates the amendments
became effective. Under the revised
procedures of this rulemaking, the
regulatory text for 30 CFR parts 925,
926, 931, 934, 935, 936, 938, 943, 944,
946, 948 and 950 would be limited to
a tabular presentation of the dates that
States submitted amendments, and the
dates the amendments were published
in the Federal Register after approval,
or partial approval, by the OSM
Director. A companion rule was
proposed on May 8, 1996 (61 FR 20768),
revising the information reported at 30
CFR parts 901 through 920.

OSM believes that there is no
compelling public need to codify all of
the information currently found in the
regulatory text of State program
amendment approvals. Although the
topical outline of an approved
amendment may be a convenient
reference for members of the public who
want to begin their research of
particular provisions of that program
amendment, OSM believes that the
public would still find it necessary to
refer back to the final rule’s Federal
Register notice for a thorough preamble
discussion of those provisions. As
always, those people who would like
copies of the full text of the State
program amendment may contact the
State regulatory authority office or the
OSM field office with oversight
authority for that State.

How Do | Get a Copy of State Program
Amendments?

Copies of approved State program
amendments may be obtained by
contacting the State regulatory authority
or the local OSM field office with
oversight authority for that State.
Addresses for these offices are found in
parts 900 through 950 of the CFR with
their respective State programs.

I1. Procedural Matters
Federal Paperwork Reduction Act

This rule does not contain collections
of information which require approval
by the Office of Management and
Budget under 44 U.S.C. 3501 et seq.

Regulatory Flexibility Act

The Department of the Interior
certifies that this revision would not
have a significant economic impact on
a substantial number of small entities
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under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

Unfunded Mandates

This rule imposes no unfunded
mandates on any government or private
entity and is in compliance with the
provisions of the Unfunded Mandates
Act of 1995.

National Environmental Policy Act

This rule has been reviewed by OSM
and it has been determined to be
categorically excluded from the
National Environmental Policy Act
(NEPA) process in accordance with the
Departmental Manual 516 DM 6,
Appendix 8.4.A.(2).

Executive Order 12866

This rule is not significant under
Executive Order 12866 and does not
require review by the Office of
Management and Budget.

Executive Order 12988

This proposed rule has been reviewed
under the applicable standards of
Section 3(b)(2) of Executive Order
12988, Civil Justice Reform (61 FR
4729). In general, the requirements of
Section 3(b)(2) of Executive Order 12988
are covered by the preamble discussion
of this proposed rule. Additional
remarks follow concerning individual
elements of the Executive Order:

A. What is the preemptive effect, if
any, to be given to the regulation?

The proposed rule would have no
preemptive effect.

B. What is the effect on existing
Federal law or regulation, if any,
including all provisions repealed or
modified?

This rule does not modify the
implementation of SMCRA, nor does it
modify the implementation of any other
Federal statute. The preceding
discussion of this rule specifies the
Federal regulatory provisions that are
affected by this rule.

C. Does the rule provide a clear and
certain legal standard for affected
conduct rather than a general standard,
while promoting implication and
burden reduction?

The standards established by this rule
are so clear and certain as practicable,
given the complexity of the topics
covered and the mandates of SMCRA.

D. What is the retroactive effect, if
any, to be given to the regulation?

This rule is not intended to have
retroactive effect.

E. Are administrative proceedings
required before parties may file suit in
court? Which proceedings apply? Is the
exhaustion of administrative remedies
required?

No administrative proceedings are
required before parties may file suit in
court challenging the provisions of this
rule under section 526(a) of SMCRA, 30
U.S.C. 1276(a).

Prior to any judicial challenge to the
application of the rule, however,
administrative procedures must be
exhausted. In situations involving OSM
application of the rule, applicable
administrative procedures may be found
at 43 CFR Part 4. In situations involving
State regulatory authority application of
provisions equivalent to those contained
in this rule, applicable administrative
procedures are set forth in the particular
State program.

F. Does the rule define key terms,
either explicitly or by reference to other
regulations or statutes that explicitly
define those items?

Terms which are important to the
understanding of this rule are set forth
in 30 CFR 700.5 and 701.5.

G. Does the rule address other
important issues affecting clarity and
general draftsmanship of regulations set
forth by the Attorney General, with the
concurrence of the Director of the Office
of Management and Budget, that are
determined to be in accordance with the
purposes of the Executive Order?

As of the date of publication, the
Attorney General and the Director of the
Office of Management and Budget have
not issued any guidance on this
requirement.

List of Subjects in 30 CFR Parts 925,
926, 931, 934, 935, 936, 938, 943, 944,
946, 948 and 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: May 20, 1996.
Bob Armstrong,

Assistant Secretary, Land and Minerals
Management.

For the reasons set out in the
preamble, 30 CFR Parts 925, 926, 931,
934, 935, 936, 938, 943, 944, 946, 948
and 950 are proposed to be amended as
follows.

PART 925—MISSOURI

1. The authority citation for part 925
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 925.15 is revised to read as
follows:

§925.15 Approval of Missouri regulatory
program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of

these amendments, were published in

the Federal Register:

Original amendment Date of final
submission date publication
December 3, 1980 July 23, 1982.

and March 12,
1981.
September 7, 1982
and October 13,
1982.
April 13, 1983
March 13, 1986
February 4, 1987
June 22, 1987
December 14 and 18,
1987.
August 3, 1988
July 8, 1988
March 18, 1988
June 5, 1989
July 21, 1989
January 12, 1989
July 8, 1988 and Jan-
uary 12, 1988.
November 8, 1991 ....
October 10, 1990
October 19, 1992
September 24, 1993
February 10, 1995

January 17, 1983.

May 8, 1984.
January 7, 1987.
February 26, 1988.
June 16, 1988.
October 31, 1988.

December 11, 1989.
January 8, 1990.
June 5, 1990.

July 6, 1990.
October 30, 1990.
January 3, 1991.
May 8, 1991.

September 24, 1992.
September 29, 1992.
December 6, 1993.
April 22, 1994.

July 13, 1995.

3. Section 925.25 is revised to read as

follows:

§925.25 Approval of Missouri abandoned
mine land reclamation plan amendments.
(a) You may receive copies of the
Missouri abandoned mine land
reclamation plan and amendments from

the:

(1) Missouri Department of Natural
Resources, Land Reclamation Program,
205 Jefferson Street, P.O. Box 176,
Jefferson City, MO 65102; or

(2) Office of Surface Mining
Reclamation and Enforcement, Mid-
Continent Regional Coordinating Center,
Alton Federal Building, 501 Belle Street,

Alton, IL 62002.

(b) The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Original amendment
submission date

Date of final
publication

June 22, 1987
August 22, 1988
November 29, 1994

June 16, 1988.
March 15, 1989.
August 24, 1995.

PART 926—MONTANA

4. The authority citation for part 926
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
5. Section 926.15 is revised to read as

follows:
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§926.15 Approval of Montana regulatory
program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Original amendment
submission date

Date of final
publication

Date of final
publication

Original amendment
submission date

September 13, 1983 January 3, 1984.

April 2, 1984 .............. January 3, 1985.
January 3, 1984 ........ November 18, 1985.
July 3, 1985 ............... February 14, 1986.
April 23, 1987 .... December 31, 1987.

December 21, 1988
June 19, 1990

May 11, 1990.
March 20, 1991 and
August 19, 1992.
February 25, 1994.

February 1, 1995.

October 19, 1992
June 16, 1993 and
July 28, 1993.

6. Section 926.25 is added to read as
follows:

§926.25 Approval of Montana abandoned
mine land reclamation plan amendments.

(a) Montana certification of
completing all known coal-related
impacts is accepted, effective July 9,
1990.

(b) The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

August 12, 1987

September 1, 1988 ...

June 17, 1987

April 18, 1988 and
October 20, 1988.

February 21, 1989
and August 17,
1989.

March 29, 1989 and
April 26, 1989.
May 25, 1989
July 22, 1989 ...
April 24, 1990
March 15, 1990 ..
July 9, 1991
November 22, 1991
January 16, 1991
October 26, 1994

February 11, 1988.
January 30, 1989.
March 9, 1989.
March 17, 1989.

December 26, 1989.

April 26, 1990.

November 23, 1990.
February 26, 1991.
June 21, 1991.
December 31, 1991.
April 13, 1992.

June 23, 1992.
December 17, 1993.
February 15, 1995.

PART 934—NORTH DAKOTA

9. The authority citation for part 934
continues to read as follows:
Authority: 30 U.S.C. 1201 et seq.

10. Section 934.15 is revised to read

as follows:

§934.15 Approval of North Dakota
regulatory program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Date of final
publication

Original amendment
submission date

Original amendment
submission date

Date of final
publication

April 20, 1983
March 22, 1995

September 19, 1983.
July 19, 1995.

PART 931—NEW MEXICO

7. The authority citation for part 931
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

8. Section 931.15 is revised to read as
follows:

§931.15 Approval of New Mexico
regulatory program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Original amendment Date of final
submission date publication
February 28, 1982 ..... May 27, 1982.

July 9, 1982 ............... October 26, 1982.

February 8, 1984 ....... August 1, 1984.

June 6, 1984 ............. January 4, 1985.

June 20, 1984 and January 31, 1985.
July 18, 1984.

July 30, 1982

February 2, 1984
February 27, 1984
June 18, 1985 ....
May 30, 1986
September 8, 1986 ...
April 3, 1987
February 10, 1987
June 1, 1988,
April 11, 1989
November 1, 1988 ....
November 20, 1990.
June 12, 1991 and
November 19, 1991.
April 21, 1993

October 22, 1993
November 10, 1994.
February 17, 1994

February 9, 1983 and
November 9, 1983.
July 19, 1984.
January 3, 1985.
February 18, 1986.
October 21, 1986.
December 9, 1986.
November 16, 1987.
February 2, 1988.
March 10, 1989.
August 4, 1989.
January 19, 1990.
January 9, 1992.
August 20, 1992.

March 15, 1994 and
July 22, 1994.

July 22, 1994.

April 13, 1995.

July 14, 1995.

11. Section 934.25 is revised to read

as follows:

§934.25 Approval of North Dakota
abandoned mine land reclamation plan

amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of

these amendments, were published in

the Federal Register:

Orginal amendment
submission date

Date of final publica-
tion

March 4, 1983
September 15, 1987
October 31, 1991
May 25, 1993

June 24, 1983.
June 16, 1988.
July 27, 1992.
September 27, 1993.

PART 935—O0OHIO

12. The authority citation for part 935
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
13. Section 935.15 is revised to read

as follows:

§935.15 Approval of Ohio regulatory

program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Original amendment
submission date

Date of final
publication

September 16, 1982
October 13, 1982 ......
January 6, 1983
June 10, 1983, Au-
gust 11, 1983 and
August 22, 1983.
July 18, 1983
January 30, 1984
February 8, 1984
December 28, 1983
March 5, 1984
June 15, 1984 ...
July 23, 1984
March 9, 1984
September 17, 1984
July 10 and 23, 1984
July 11, 1984 and
July 23, 1984.
July 3, 1985
November 15, 1985

January 15, 1986
October 26, 1985
November 6, 1984 ....
March 3, 1986
July 10, 1986
October 8, 1986
December 1, 1986
and January 13,
1987.
May 16, 1986
January 28, 1987
June 26, 1987
January 16, 1987
October 16, 1987
March 24, 1988 and
August 23, 1988.
March 8, 1988 and
July 1, 1988.
April 17, 1987
November 3, 1987 ....
January 26, 1989

January 17, 1983.

January 31, 1983 and
July 22, 1983.

May 24, 1983.

October 6, 1983.

October 13, 1983.
April 23, 1984.

May 1, 1984.

June 5, 1984.
August 8, 1984.
September 25, 1984.
November 1, 1984.
November 7, 1984.
December 31, 1984.
March 18, 1985.
May 23, 1985.

September 18, 1985.

April 9, 1986 and
June 9, 1986.

May 6, 1986.

July 17, 1986.

July 28, 1986.

September 18, 1986.

October 29, 1986.

March 5, 1987.

July 17, 1987.

July 17, 1987.
August 10, 1987.
December 9, 1987.
March 10, 1988.
May 27, 1988.
December 22, 1988.

January 30, 1989.
February 21, 1989.

December 15, 1989.
January 31, 1990.
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Original amendment Date of final

submission date publication
October 2, 1989 ........ April 20, 1990.
August 11, 1989 ........ June 5, 1990.
December 5, 1989 .... | July 20, 1990.
October 20, 1988 ...... July 25, 1990.

May 11, 1990 ....
March 1, 1989 ...........
January 20, 1989
May 11, 1990
December 7, 1990 ....
June 15, 1990
January 31, 1991

March 1, 1991 ...........

January 31, 1989

August 23, 1991 ........

November 16, 1987
and October 12,
1990.

January 16, 1990
July 22, 1991 and
September 10,

1991.
May 12, 1992
December 11, 1991
June 30, 1992
May 12, 1992 and
June 22, 1992.
December 9, 1992 ....
February 7, 1992 and
March 2, 1992.
April 5, 1993 ..............
February 11, 1993 .....
January 15, 1993
May 1, 1992 and
June 11, 1993.
May 17, 1994
March 15, 1993 .........
February 23, 1994 .....
March 4, 1993
July 19, 1994
May 17, 1994
September 22, 1994
March 28, 1995 .........
February 2, 1995 .......

August 21, 1990.

September 18, 1990.
September 24, 1990.

February 21, 1991.
February 26, 1991.
April 19, 1991.
May 21, 1991 and
June 6, 1991.

May 30, 1991.
October 21, 1991.
December 9, 1991.
April 13, 1992.

July 27, 1992.
August 18, 1992.

September 11, 1992.

October 28, 1992.
January 12, 1993.
January 14, 1993.

April 23, 1993.
June 11, 1993.

June 22, 1993.
August 16, 1993.
September 3, 1993.
May 2, 1994.

July 27, 1994.
September 1, 1994.
October 12, 1994.
November 15, 1994,
May 11, 1995.

May 12, 1995.

July 17, 1995.

July 25, 1995.
November 9, 1995.

16. Section 936.15 is revised to read
as follows:

§936.15 Approval of Oklahoma regulatory
program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

14. Section 935.25 is revised to read

as follows:

§935.25 Approval of Ohio abandoned
mine land reclamation plan amendments.
The following is a list of the dates
amendments were submitted to OSM

and the dates when the Director’s

Original amendment Date of final

submission date publication
January 22, 1982 ...... April 2, 1982.
May 4, 1983.

February 22, 1983 .....

May 13, 1983 ..... August 28, 1984.
July 8, 1983 ..... March 18, 1985.
July 16, 1985 ...... December 10, 1985.

August 15, 1985 ........
September 11, 1985

January 14, 1986.
January 16, 1986.

August 8, 1985 .......... April 28, 1986.
May 18, 1988 ............ March 27, 1990 and
May 15, 1990.

March 30, 1990 ......... December 18, 1990
and February 15,
1991.

January 9, 1991.

December 7, 1993.

January 10, 1995.

March 10 and 29,
1995.

November 9, 1995.

June 21, 1990 ....
February 6, 1992
February 17, 1994 .....
Septemver 14, 1994

July 5, 1995 ..............

PART 938—PENNSYLVANIA

17. The authority citation for part 938
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

18. Section 938.15 is revised to read
as follows:

§938.15 Approval of Pennsylvania
Regulatory program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register.

Date of final
publication

Original amendment
submission date

decision approving all, or portions of
these amendments, were published in
the Federal Register:

Original amendment Date of final
submission date publication
January 6, 1983 ........ May 24, 1983.

April 2, 1984 ..............
August 20, 1986 ........
October 2, 1989
February 19, 1992 .....

November 19, 1984.
August 17, 1987.
April 20, 1990.
September 24, 1992.

PART 936—OKLAHOMA

15. The authority citation for part 936
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

April 26, 1983 and
May 12, 1983.
August 1, 1983 ..........
January 17, 1984
October 31, 1983

October 5, 1983.

January 4, 1984.
March 20, 1984.
May 15, 1984 and

July 3, 1984.
March 30, 1984 ......... November 27, 1984.
March 2, 1984 ........... | April 4, 1985.

April 19, 1985 ..
April 16, 1985 ............
September 5, 1985 ...
November 2, 1984 ....
September 30, 1985

August 15, 1985.
November 4, 1985.
February 19, 1986.
May 19, 1986.
September 8, 1986.

April 18, 1985 ............ June 18, 1987.
January 22, 1987 ...... | July 14, 1987.
April 14, 1987 ..... ... | October 27, 1988.
December 5, 1988 .... | July 14, 1989.

August 17, 1988 ........ August 18, 1989.

Date of final
publication

Original amendment
submission date

August 21, 1986 ........
December 22, 1989
September 24, 1986
May 27, 1992
June 2, 1992
December 18, 1991

November 3, 1989.
May 31, 1991.
October 24, 1991.
October 28, 1992.
November 16, 1992.
December 30, 1992,
January 14, 1993
and April 8, 1993.

February 18, 1993 ..... July 6, 1993.
March 9, 1993 December 6, 1993.
May 11, 1993 July 20, 1994.
October 24, 1994 ...... April 3, 1995.

19. Section 938.25 is revised to read
as follows:

§938.25 Approval of Pennsylvania
abandoned mine land reclamation plan
amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Original amendment
submission date

Date of final publica-
tion

April 17, 1992 ............ October 30, 1992.

PART 943—TEXAS

20. The authority citation for part 943
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

21. Section 943.15 is revised to read
as follows:

§943.15 Approval of Texas regulatory
program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Original amendment
submission date

Date of final
publication

March 27, 1980 .........
September 18, 1981
August 31, 1984 ........
August 24, 1988 ........
June 24, 1991
December 23, 1991
September 12, 1989
September 22, 1989
February 8, 1993 .......
May 24, 1994
August 11, 1995 ........

November 26, 1980.
June 3, 1982.

July 9, 1985.
December 11, 1989.
February 19, 1992.
April 17, 1992.

May 21, 1992.
August 19, 1992.
March 21, 1994.
March 27, 1995.
December 13, 1995.

22. Section 943.25 is revised to read

as follows:
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§943.25 Approval of Texas abandoned
mine land reclamation plan amendments.

(a) Texas certification of completing
all known coal-related impacts is
accepted, effective August 19, 1992.

(b) The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

25. Section 944.25 is revised to read
as follows:

§944.25 Approval of Utah abandoned
mine land reclamation plan amendments.
The following is a list of the dates
amendments were submitted to OSM

and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Date of
final publication

Original amendment
submission date

May 6, 1993
October 22,1993
October 31, 1994

September 24, 1993.
September 27, 1994.
August 8, 1995.

Date of final
publication

Original amendment
submission date

Original amendment
submission date

Date of final publica-
tion

May 11, and May 26,
1989.

August 19, 1992.

PART 944—UTAH

23. The authority citation for part 943
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

24. Section 944.15 is revised to read
as follow:

§944.15 Approval of Utah regulatory
program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

July 26, 1991 ............. August 19, 1992.
March 7, 1994 ........... | September 27, 1994.
April 14, 1994 ............ July 19, 1995.

PART 946—VIRGINIA

26. The authority citation for part 946
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

27. Section 946.15 is revised to read
as follows:

§946.15 Approval of Virginia regulatory
program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Original amendment
submission date

Date of final
publication

June 29, 1981 ...
May 21, 1981
August 26, 1982 ........
December 3, 1982 ....
February 6, 1984 .......

August 13, 1984 ........
October 9, 1985
January 21, 1985
March 3, 1986
September 3, 1986 ...
January 8, 1988
September 24, 1987
August 11, 1989 ........
November 13, 1989
October 10, 1990
July 3, 1990 ...............
March 1, 1991
December 30, 1991
July 26, 1991 .............
November 20, 1991
November 5, 1992 ....
April 30, 1992 ............
September 17, 1992
March 7, 1994 ...........

August 2, 1993
January 27, 1994
September 9, 1994 ...
February 10, 1995 .....
November 12, 1993

April 14, 1994 ............
February 6, 1995 .......

June 22, 1982.

September 27, 1982.

December 13, 1982.

March 7, 1983.

August 29, 1984 and
December 18,
1985.

December 3, 1985.

January 16, 1986.

June 10, 1986.

July 28, 1986.

January 28, 1987.

March 28, 1988.

August 18, 1988.

April 12, 1990.

August 13, 1990.

January 29, 1991.

August 23, 1991.

November 22, 1991.

May 11, 1992.

August 19, 1992.

September 11, 1992.

March 30, 1993.

September 17, 1993.

April 7, 1994.

May 24, 1994 and
September 27,
1994.

July 11, 1994.

September 27, 1994.

March 27, 1995.

May 2, 1995.

May 30, 1995.

July 19, 1995.

September 14, 1995.

the Federal Register:

Original amendment
submission date

Date of
final publication

January 28, 1982
July 9, 1982 ........
July 8, 1982 ........
August 13, 1982
September 30, 1982
December 20, 1982
March 22, 1983

July 9, 1982 ...............
May 20, 1983 ..
July 27, 1983 ......
February 10, 1984 .....
April 11, 1984
June 13, 1984 ...........
February 20, 1985 .....
May 1985
September 4, 1985 ...
November 8, 1985 ....
March 20, 1987
January 16, 1987
June 15, 1987 and
July 2, 1987.
September 1, 1987 ...
September 10, 1987
June 30, 1989
July 5, 1989 .....
April 6, 1988 .......
August 31, 1990 ........
September 12, 1990
June 29, 1990
April 5, 1991 and May
1, 1991.

October 1, 1990

July 21, 1982.
August 19, 1982.
September 21, 1982.
December 13, 1982.
January 18, 1983.
February 28, 1983.
April 21, 1983 and
June 6, 1983 and
June 20, 1983.
April 22, 1983.
December 27, 1983.
March 16, 1984.
May 8, 1984.
August 2, 1984.
August 31, 1984.
May 8, 1985.
August 15, 1985.
November 18, 1985.
November 25, 1986.
July 17, 1987.
August 17, 1987.
December 31, 1987.

March 7, 1988.
June 16, 1988.
December 1, 1989.
February 2, 1990.
February 5, 1990.
December 7, 1990.
December 26, 1990.
January 4, 1991.
August 5, 1991.

July 7, 1992.

28. Section 946.25 is revised to read
as follows:

§946.25 Approval of Virginia abandoned
mine land reclamation plan amendments.

(a) The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Date of final
publication

Original amendment
submission date

November 8, 1985 ....
February 3, 1987 .......

November 25, 1986.
November 13, 1987.

(b) You may receive a copy from:

(2) Virginia Division of Mined Land
Reclamation, P.O. Drawer 900, Big
Stone Gap, Virginia 24219, or

(2) Office of Surface Mining
Reclamation and Enforcement, Big
Stone Gap Field Office, P.O. Drawer
1216, Powell Valley Square Shopping
Center, room 220, Route 23, Big Stone
Gap, Virginia 24219.

PART 948—WEST VIRGINIA

29. The authority citation for part 948
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

30. Section 948.15 is revised to read
as follows:

§948.15 Approval of West Virginia
regulatory program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in
the Federal Register:

Original amendment Date of final
submission date publication
October 29, 1981 ...... May 11, 1982.

June 17, 1982
September 14, 1982
and October 29,

1982.

February 16, 1983,
April 29, 1983,
June 15, 1983 and
September 13,
1983.

January 12, 1984

November 20, 1984

March 30, 1984, Oc-
tober 30, 1984,
May 20, 1985 and
June 14, 1985.

September 10, 1982.
March 1, 1983.

November 16, 1983.

September 20, 1984.

April 23, 1985.
July 11, 1985.
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Original amendment
submission date

Date of final
publication

Original amendment
submission date

Date of final
publication

November 11, 1985
June 30, 1986 and
April 26, 1986.
June 29, 1990
July 12, 1991 ...
July 30, 1993 ...
June 28, 1993

March 20, 1986.
May 23, 1990.

October 4, 1991.
November 19, 1991.
August 16, 1995.
October 4, 1995 and
February 21, 1996.

31. Section 948.25 is revised to read

as follows:

§948.25 Approval of West Virginia
abandoned mine land reclamation plan

amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Original amendment Date of final
submission date publication
May 20, 1985 ............ July 11, 1985.

December 30, 1987
September 17, 1991
and October 25,

1991.

August 26, 1988.
March 26, 1993.

PART 950—WYOMING

32. The authority citation for part 950
continues to read as follows:
Authority: 30 U.S.C. 1201 et seq.

33. Section 950.15 is revised to read

as follows:

§950.15 Approval of Wyoming regulatory

program amendments.

The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Original amendment
submission date

Date of final
publication

March 26, 1981 and
April 8, 1981.
May 26, 1982
March 3, 1983, March
8, 1983 and March
21, 1983.
June 25, 1984
September 21, 1984
October 12, 1984
June 19, 1985
June 10, 1985
May 1, 1986
December 13, 1985
March 31, 1989
May 1, 1986
March 21, 1991 ...
June 24, 1991
March 19, 1993 ...
July 8, 1992

February 18, 1982.

September 27, 1982.
November 9, 1983.

February 28, 1985.
December 3, 1985.
December 13, 1985.
January 2, 1986.
March 31, 1986.
November 24, 1986.
May 6, 1987.

July 25, 1990.
January 29, 1991.
July 8, 1992.
October 29, 1992.
August 23, 1993.
October 7, 1993.

July 24, 1992
August 18, 1982 and
March 9, 1993.

December 15, and
August 6, 1993.
May 1, 1986
April 13, 1994
November 8, 1994 ....
June 2, 1995

November 2, 1993.
January 24, 1994.

March 30, 1994.

June 30, 1994.
October 21, 1994.
March 17, 1995.
September 14, 1995

34. Section 950.35 is revised to read

as follows:

§950.35 Approval of Wyoming abandoned
mine land reclamation plan amendments.
(a) Wyoming certification of
completing all known coal-related
impacts is accepted, effective May 25,

1984.

(b) The following is a list of the dates
amendments were submitted to OSM
and the dates when the Director’s
decision approving all, or portions of
these amendments, were published in

the Federal Register:

Original amendment Date of final
submission date publication
December 16, 1991 April 13, 1992.

April 21, 1995

February 21, 1996.

[FR Doc. 96-13260 Filed 5-24-96; 8:45 am]

BILLING CODE 4310-05-M

FEDERAL COMMUNICATIONS

COMMISSION
47 CFR Chapter |

[CC Docket No. 96-115, FCC 96-221]

Implementation of the
Telecommunications Act of 1996:
Telecommunications Carriers’ Use of
Customer Proprietary Network
Information and Other Customer

Information

AGENCY: Federal Communications

Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is issuing
this Notice of Proposed Rulemaking
seeking comment on proposed
regulations to specify in more detail and
clarify the obligations of
telecommunications carriers with
respect to the use and protection of
customer proprietary network
information (CPNI) and other customer
information. The Notice is being issued
in response to formal and informal
requests for guidance as to local
exchange carriers’ responsibilities under
the Telecommunications Act of 1996.
The objective of the Notice of Proposed

Rulemaking is to provide an
opportunity for public comment and to
provide a record for a Commission
decision on the issues stated above.
DATES: Comments are due on or before
June 11, 1996 and Reply Comments are
due on or before June 26, 1996. Written
comments by the public on the
proposed and/or modified information
collections are due June 11, 1996.
Written comments must be submitted by
the Office of Management and Budget
(OMB) on the proposed and/or modified
information collections on or before July
29, 1996.

ADDRESSES: Comments and reply
comments should be sent to Office of
the Secretary, Federal Communications
Commission, 1919 M Street, NW., Room
222, Washington, DC 20554, with a copy
to Janice Myles of the Common Carrier
Bureau, 1919 M Street, NW., Room 544,
Washington, DC 20554. Parties should
also file one copy of any documents
filed in this docket with the
Commission’s copy contractor,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC 20037. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
NW., Washington, DC 20554, or via the
Internet to dconway@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, NW.,
Washington, DC 20503 or via the
Internet to fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Blaise Scinto, Attorney, Common
Carrier Bureau, Policy and Program
Planning Division, (202) 418-1380, or
Radhika Karmarkar, Attorney, Common
Carrier Bureau, Policy and Program
Planning Division, (202) 418-1628. For
additional information concerning the
information collections contained in
this NPRM contact Dorothy Conway at
202-418-0217, or via the Internet at
dconway@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking adopted May 16,
1996 and released May 17, 1996 (FCC—
96-221). This NPRM contains proposed
or modified information collections
subject to the Paperwork Reduction Act
of 1995 (PRA). It has been submitted to
the Office of Management and Budget
(OMB) for review under the PRA. OMB,
the general public, and other Federal
agencies are invited to comment on the
proposed or modified information
collections contained in this
proceeding. The full text of this Notice
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of Proposed Rulemaking is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M St., NW.,
Washington, DC. The complete text also
may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M St., NW.,
Suite 140, Washington, DC 20037.

Paperwork Reduction Act

This NPRM contains either a
proposed or modified information
collection. The Commission, as part of
its continuing effort to reduce
paperwork burdens, invites the general

public and the Office of Management
and Budget (OMB) to comment on the
information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995, Pub.
L. No. 104-13. Public and agency
comments are due at the same time as
other comments on this NPRM; OMB
notification of action is due July 29,
1996. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance

the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

OMB Approval Number: None.

Title: Implementation of the
Telecommunications Act of 1996:
Telecommunications Carriers’ Use of
Customer Proprietary Network
Information and Other Customer
Information, CC Docket No. 96-115.

Form No.: N/A.

Type of Review: New collection.

Number of
Information collection requirement respondents Estimated time per response Totéatl”?jr;rrl]ual
(approx.)
Customer approval—oral ...........ccccooiiiiiiiiii e 1,500 | 10 hours 15,000 hours.
Customer approval—written ...... 1,500 | 10 hours 15,000 hours.
Burden of proof—oral approval ........ 100 | 1 hour ......... 100 hours.
CPNI Disclosure to Third Parties ...........cccocveveene 500 | 5 hours .... 2,500 hours.
Record-keeping requirement for restricted CPNI .. 3,000 | 5 hours .... 15,000 hours.
Aggregate CPNI diSCIOSUIE ........ccooviiiiiiiieiieeiee et 1,400 | 5 hours 7,000 hours.
Subscriber list information disClosSure ...........ccccoveviiiiiiiicniciecee, 1,400 | 4 hours 5,600 hours.

Total Annual Burden: 60,200.

Respondents: Business or other for
profit, including small businesses.

Estimated costs per respondent: $0.

Needs and Uses: The Notice of
Proposed Rulemaking seeks to clarify
and specify in more detail the
obligations of telecommunications
carriers under the customer proprietary
network information (CPNI) and
subscriber list information provisions
for the Telecommunications Act of 1996
(see 47 U.S.C. §222). The Notice also
seeks to implement data safeguards for
information about calls received by
alarm monitoring services, pursuant to
47 U.S.C. 275(d).

SYNOPSIS OF NOTICE OF PROPOSED
RULEMAKING

A. Summary
I. Introduction

1. On February 14, 1996, several local
exchange carrier associations (the
Associations) informed the Common
Carrier Bureau (Bureau) that their
members were uncertain about their
responsibilities under the
Telecommunications Act of 1996 (the
1996 Act) regarding use and protection
of customer proprietary network
information (CPNI), and requested that
the Commission conduct a rulemaking
to implement the provisions of the 1996
Act. On March 5, 1996, the NYNEX
Telephone Companies (NYNEX) filed a
petition for declaratory ruling regarding
the proper interpretation of the term

“telecommunications service” as used
in Section 222. On March 27, 1996,

U S West, Inc. (U S West) responded to
the NYNEX Petition by letter to the
Bureau Chief. In response to these and
other informal requests for guidance
from the telecommunications industry,
we initiate this proceeding to seek
comment on proposed regulations to
specify in more detail and clarify the
obligations of telecommunications
carriers with respect to the use and
protection of CPNI and other customer
information. We invite parties who wish
to respond to any of the above-
referenced industry filings to do so by
submitting comments in this
proceeding.

2. Section 702 of the 1996 Act added
a new Section 222 to the
Communications Act of 1934, as
amended, which sets forth, among other
things, restrictions on the use of CPNI
obtained by telecommunications
carriers in providing
telecommunications service to
customers as well as certain
requirements related to the availability
of subscriber list information. In
addition, the 1996 Act establishes a new
Section 275(d) that prohibits local
exchange carriers (LECs) from using
information obtained from calls made to
alarm monitoring service providers to
market their own alarm monitoring
services, or those provided by any other
entity, and requires the Commission to
adopt implementing regulations within

six months. Although the requirements
of Section 222 were immediately
effective, we tentatively conclude that
regulations that interpret and specify in
more detail a telecommunications
carrier’s obligations under subsections
222 (c)—(f) of the 1996 Act would be in
the public interest. In this Notice of
Proposed Rulemaking (NPRM), we
propose a regulatory regime that
balances consumer privacy and
competitive considerations to ensure
that telecommunications carriers
comply with their new statutory
obligations to maintain the privacy of
CPNI and other customer information.

3. In addition, we clarify that the
CPNI requirements the Commission
previously established as nonstructural
safeguards in the Computer Il and
Computer 11l proceedings for the
provision of enhanced services and
customer premises equipment (CPE) by
American Telephone and Telegraph
(AT&T), the Bell Operating Companies
(BOCs), and GTE Corporation (GTE)
remain in effect, pending the outcome of
the rulemaking, to the extent that they
do not conflict with Section 222, since
nothing in the 1996 Act affects these
requirements. To the extent that the
1996 Act requires more of a carrier, or
imposes greater restrictions on a
carrier’s use of CPNI, the statute, of
course, governs. We seek comment on
whether there are statutory, competitive,
or privacy reasons that justify the
continued application of these pre-
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existing rules (which are discussed in
greater detail below) to the BOCs, and
GTE. With respect to AT&T, we
tentatively conclude that these
requirements should be removed in
light of our recent decisions classifying
AT&T as a non-dominant carrier, and
the pending AT&T reorganization
separating its equipment business from
its telecommunications service
business. We also seek comment
regarding the extent to which these pre-
existing rules should or must be
amended in light of the language or pro-
competitive, deregulatory goals of the
new statute. We tentatively conclude
that it is not in the public interest, at
this time, to extend all of these pre-
existing CPNI rules to carriers that are
not affiliated with AT&T, the BOCs, or
GTE, and seek comment on that
conclusion. To the extent that we
conclude that we should apply more
restrictive CPNI access requirements to
certain groups of carriers, such as the
BOCs, we seek comment on the specific
market conditions or other
circumstances that would warrant
removal of those requirements in the
future.

11. Background

A. Commission CPNI Requirements
Established Prior to Enactment of the
Telecommunications Act of 1996

4. Prior to enactment of the 1996 Act,
in the context of the Computer Il and
Computer Il proceedings, the
Commission established requirements
applicable to the use of CPNI for the
marketing of enhanced services and CPE
by AT&T, the BOCs, and GTE. The
Commission determined that such
requirements were necessary to protect
independent enhanced service
providers (ESPs) and CPE suppliers
from discrimination by AT&T, the
BOCs, and GTE. In the absence of these
safeguards, the affected carriers could
use CPNI obtained from their provision
of regulated services to gain an
anticompetitive advantage in the
unregulated CPE and enhanced services
markets. Further, the Commission found
that these CPNI requirements were in
the public interest because they were
intended to protect legitimate customer
expectations of confidentiality regarding
individually identifiable information.
The Commission defined CPNI to
encompass any information about
customers’ network services and their
use of those services that a telephone
company possessed because it provided
those network services.

5. Under the Commission’s Computer
111 rules, the BOCs have been required
to abide by a request from any customer

that its CPNI be withheld from the
BOCs’ enhanced services and CPE
marketing personnel. If, however, the
customer has not requested CPNI
protection, the CPNI rules vary
depending on: (1) Whether the
information is disclosed to the BOC’s
CPE or ESP affiliate; (2) the number of
lines to which a customer subscribes;
and (3) whether the subscriber is a
residential or business customer. For
example, BOC personnel have been able
to use CPNI without prior authorization
for marketing CPE to all customers.
With respect to marketing enhanced
services, written prior authorization has
been required from customers that
subscribe to more than 20 lines. BOC
personnel could use the CPNI of
customers that subscribe to 20 or fewer
lines, however, without prior
authorization. Unaffiliated ESPs by
contrast have been required to obtain
prior customer authorization to obtain
access to CPNI maintained by the BOCs.
The Commission’s rules also imposed
on BOCs a notification obligation which
required BOCs to provide annual
written notification of CPNI rights to
multiline (2 or more lines) business
customers. In previous orders, the
Commission has required the BOCs to
implement various computerized
systems to protect against unauthorized
access by their enhanced services and
CPE personnel to restricted CPNI. In
addition, the BOCs have been required
to accommodate customer requests for
partial or temporary restrictions on
access to their CPNI. The Commission
applied these requirements to GTE in its
provision of enhanced services, but not
CPE, while declining to apply these
requirements to other independent
telephone companies.

6. Although AT&T is subject to CPNI
restrictions under Computer lll, the
AT&T requirements generally are less
stringent than those applicable to the
BOCs. For example, AT&T is not
required to obtain prior authorization
from a customer with more than 20 lines
before using its CPNI to market
enhanced services. Similarly, while the
BOCs must notify multiline customers
annually of their right to restrict
disclosure of CPNI to BOC CPE
affiliates, AT&T must only provide such
notification in a one-time billing insert.
AT&T, however, must maintain
password/ID systems and other
mechanisms to restrict unauthorized
access to CPNI.

7. 0On March 10, 1994, the Bureau
issued a Public Notice inviting
comments on these CPNI rules in light
of the increasing alliances, acquisitions,
and mergers by and between telephone
and non-telephone companies. In

recognition of these changes, the Bureau
sought comment from the public on
whether the existing CPNI safeguards
would continue in the future to strike
the appropriate balance among
customers’ privacy interests,
competitive equity, and efficiency.

B. New Sections 222(c) and (d): CPNI
Privacy Provisions of the
Telecommunications Act of 1996

8. In new Sections 222(c) and (d), the
1996 Act established requirements for
maintaining the confidentiality of CPNI
that became effective immediately upon
enactment for all telecommunications
carriers. New Section 222(f)(1) defines
CPNI as “information that relates to the
guantity, technical configuration, type,
destination, and amount of use of a
telecommunications service subscribed
to by any customer of a
telecommunications carrier, and that is
made available to the carrier by the
customer solely by virtue of the carrier-
customer relationship.” The statute
explicitly includes within the definition
of CPNI “information contained in the
bills pertaining to telephone exchange
service or telephone toll service
received by a customer of a carrier.”

9. New Section 222(c)(1) provides
that:

Except as required by law or with the
approval of the customer, a
telecommunications carrier that receives or
obtains [CPNI] by virtue of its provision of a
telecommunications service shall only use,
disclose, or permit access to individually
identifiable [CPNI] in its provision of (A) the
telecommunications service from which such
information is derived, or (B) services
necessary to, or used in, the provision of
such telecommunications service, including
the publishing of directories.

Section 222 further provides that ““[a]
telecommunications carrier shall
disclose [CPNI], upon affirmative
written request by the customer, to any
person designated by the customer.”

10. The 1996 Act establishes three
exceptions to the general prohibition set
forth in Section 222(c)(1). A
telecommunications carrier, either
directly or indirectly through its agents,
may use, disclose, or permit access to
individually identifiable CPNI: ““(1) to
initiate, render, bill, and collect for
telecommunications services; (2) to
protect the carrier’s rights or property of
the carrier, or to protect users of those
services and other carriers from
fraudulent, abusive, or unlawful use of,
or subscription to, such services; or (3)
to provide any inbound telemarketing,
referral, or administrative services to the
customer for the duration of the call, if
such call was initiated by the customer
and the customer approves of the use of
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such information to provide such
service.”

11. The 1996 Act also establishes
separate requirements for the treatment
of “Aggregate Customer Information.” A
telecommunications carrier, other than a
LEC, may use, disclose, or permit access
to aggregate customer information for
purposes other than those specified by
Section 222(c)(1). LECs may use
aggregate CPNI for purposes other than
those specified by Section 222(c)(1) only
if, upon reasonable request, they
provide such aggregate customer
information to other carriers or persons
on reasonable and nondiscriminatory
terms and conditions.

C. New Section 222(e): Availability of
Subscriber List Information

12. New Section 222(e) states that,
notwithstanding Sections 222(b), (c),
and (d), a telecommunications carrier
that provides telephone exchange
service must provide “‘subscriber list
information gathered in its capacity as
a provider of such service on a timely
and unbundled basis, under
nondiscriminatory and reasonable rates,
terms, and conditions, to any person
upon request for the purpose of
publishing directories in any format.”
“*Subscriber list information” is defined
as “‘any information identifying the
listed names of subscribers of a carrier
and such subscribers’ telephone
numbers, addresses, or primary
advertising classifications * * * that
the carrier or an affiliate has published
* * * or accepted for publication in any
directory format.” As with new Sections
222(c) and (d), new Section 222(e) also
became effective immediately upon
enactment.

D. New Section 275(d): Use of Data
Regarding Alarm Monitoring Services

13. With respect to the provision of
alarm monitoring services, the 1996 Act
states that a LEC *‘may not record or use
in any fashion the occurrence or
contents of calls received by providers
of alarm monitoring services for the
purposes of marketing such services on
behalf of such [LEC], or any other
entity.” The new statute further requires
the Commission to establish, within six
months after the enactment of the 1996
Act, any regulations necessary to
enforce the provisions concerning LEC
use of alarm monitoring service call
information.

I11. Discussion

14. As noted above, shortly after
passage of the 1996 Act, representatives
of several telecommunications carriers
and carrier associations contacted the
Bureau with questions regarding the

scope and substance of their obligations
under the Section 222 CPNI provisions
that became effective immediately upon
enactment. The Bureau also received a
letter, submitted on behalf of
associations representing a majority of
the LECs, that, inter alia, asked the
Commission to commence a rulemaking
to resolve questions concerning the
LECs’ responsibilities under the CPNI
provisions of the 1996 Act. In addition,
NYNEX filed a petition for declaratory
ruling seeking confirmation of its
interpretation of one aspect of Section
222 and U S West responded by letter
to that petition.

15. In view of these concerns
expressed by the industry, as well as our
own analysis of the 1996 Act, we
tentatively conclude that regulations
that interpret and specify in more detail
a telecommunications carrier’s
obligations under Section 222 would be
in the public interest. We seek
comments on this tentative conclusion
and on the specific requirements we
propose to adopt. Based on our reading
of the 1996 Act and its legislative
history, we believe that Congress sought
to address both privacy and competitive
concerns by enacting Section 222. In
their comments, we ask parties to
explain specifically whether their
arguments in support of, or in
opposition to, the adoption of particular
CPNI requirements are based on privacy
concerns, competitive concerns, or both.
In this proceeding, we seek to establish
promptly the regulatory framework for
carrier compliance with the CPNI
requirements contained in Section 222.
We also clarify the applicability of our
existing Computer Il CPNI rules to
AT&T, the BOCs, and GTE, and seek
comment on whether these pre-existing
rules should continue to apply. In
addition, we seek comment on the
carrier requirements in Section 222(e)
for making subscriber list information
available to others upon request for the
purpose of publishing directories.
Finally, we seek comment on what
procedures LECs should develop to
comply with their Section 275(d)
obligations.

A. Scope of the Commission’s Authority

16. Section 2(b) of the 1934 Act
preserves state jurisdiction over
‘““charges, classifications, practices,
services, facilities, or regulations for or
in connection with intrastate
communications service by wire or
radio of any carrier * * *.”” Under
Louisiana PSC, the Commission has
authority to preempt state regulation of
intrastate telecommunications services
where such state regulation would
thwart or impede the Commission’s

exercise of its lawful authority over
interstate telecommunications services
because regulation of the interstate
aspects cannot be severed from
regulation of the intrastate aspects. We
note that, in connection with the CPNI
rules we established prior to the
enactment of the 1996 Act, we
preempted state CPNI rules that
required prior authorization
inconsistent with our own rules,
determining that such state rules would
effectively negate federal policies
promoting both carrier efficiency and
consumer benefits. The U.S. Court of
Appeals for the Ninth Circuit upheld
this exercise of our preemption
authority. We note that our preexisting
CPNI rules were established pursuant to
the Commission’s general regulatory
authority under the Communications
Act of 1934. The 1996 Act establishes a
specific statutory scheme governing
access to and protection of CPNI in a
way that ““balance[s] both competitive
and consumer privacy interests with
respect to CPNL.”

17. We seek comment on the extent to
which Section 222 permits states to
impose additional CPNI requirements.
We further seek comment regarding
what aspects of state regulation of CPNI
or other customer information would
enhance or impede the federal purpose.
We are particularly interested in
receiving comment on state regulation
regarding: (1) Whether written or oral
authorization is allowed, and (2) the
appropriate interpretation of the term
“‘telecommunications service,” and
whether such state regulation would
enhance or impede valid federal
interests with respect to CPNI and other
customer information.

18. In addition, we seek comment
regarding whether the CPNI provisions
of Section 222 and the data safeguards
provision of Section 275(d) may by
themselves give the Commission
jurisdiction over both the interstate and
intrastate use and protection of CPNI
and other customer information with
respect to matters falling within the
scope of those sections.

19. In addition, we seek comment
regarding the scope of the Commission’s
authority with respect to the subscriber
list information provision set out in
Section 222(e), which applies to
information gathered in the provision of
“telephone exchange service.” Because
Section 222(e) applies to “telephone
exchange service,” we further seek
comment regarding the respective
federal and state roles in ensuring that
subscriber list information is made
available “‘under nondiscriminatory and
reasonable rates, terms, and
conditions.”
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B. Procedures for All
Telecommunications Carriers: Sections
222(c) and (d)

i. CPNI Use Prohibition

20. Absent prior customer
authorization, Section 222(c)(1)
authorizes a telecommunications carrier
to use individually identifiable CPNI
obtained from the provision of a
particular telecommunications service
solely to provide “‘the
telecommunications service from which
such information is derived,” or
services necessary to provide that
telecommunications service. Neither
Section 222 nor the definition of the
terms ‘““telecommunications’ and
“telecommunications service” set forth
in the 1996 Act provide explicit
guidance as to the scope of the term *‘a
telecommunications service,” as used in
Section 222. Moreover, the Joint
Explanatory Statement in the
Conference Report is silent on this
issue. Some might contend that
Congress intended to define the term
“telecommunications service” broadly
to include all services that the
Commission has classified as “‘basic”
services. Under this interpretation,
providers of telecommunications
services could use, without prior
customer authorization, CPNI obtained
from any such service to market any
other telecommunications service. We
believe, however, that a close reading of
Section 222 does not support this
interpretation.

21. Section 222(c)(1), by its terms,
bars a telecommunications carrier from
using CPNI obtained from the provision
of “‘a telecommunications service” for
any purpose other than to provide “‘the
telecommunications service” from
which the CPNI is obtained or services
necessary to provide ‘“‘such
telecommunications service.” The use
of the singular in this section suggests
that Congress recognized that
telecommunications carriers provide a
variety of telecommunications services
and intended, absent prior customer
approval, to prohibit a carrier from
using CPNI obtained from the provision
of one service for marketing or other
purposes in connection with the
provision of another service. This
statutory interpretation is reinforced by
other provisions of Section 222. Section
222(a) refers to “‘telecommunications
services’” and Section 222(b) refers to
“‘any telecommunications service.”
These references support our reading
that Congress contemplated that a single
carrier provides different
telecommunications services.

22. We tentatively conclude that it
would be reasonable to interpret Section

222 as distinguishing among
telecommunications services based on
traditional service distinctions. Under
this approach, we tentatively conclude
that we should treat the following as
distinct “telecommunications services:
local (including short-haul toll);
interexchange (including interstate,
intrastate, and international long
distance offerings, as well as short-haul
toll); and commercial mobile radio
services (CMRS). We tentatively
conclude that short-haul toll should be
treated as both a local
telecommunications service, when
provided by a LEC, as well as an
interexchange telecommunications
service, when provided by an
interexchange carrier (1XC), because
under traditional service distinctions
both LECs and IXCs currently market
and provide short-haul toll service as
part of an integrated package with local
and interexchange services,
respectively. Under the AT&T Consent
Decree, BOC services have been subject
to LATA boundaries. See United States
v. Western Elec. Co., 552 F. Supp. 131
(D.D.C. 1982), aff’d sub nom. Maryland
v. United States, 460 U.S. 1001 (1983)
(subsequent history omitted); 47 U.S.C.
153(25). The Commission has not
traditionally applied the interLATA and
intraLATA distinction. For purposes of
this NPRM, with respect to the BOCs,
the term “‘short-haul toll”” should be
interpreted as “‘intraLATA toll,” and the
term “interexchange’ should be
interpreted as “interLATA.” We seek
comment on these proposed distinctions
and on other possible service
distinctions. We further seek comment
on how changes in telecommunications
technology and regulation that allow
carriers to provide more than one
traditionally distinct service (e.g., LECs
and IXCs may begin providing each
others’ services) may impact how
carriers would implement the
requirements of Section 222 to restrict
use of CPNI from one
telecommunications service to another.

23. CPNI obtained from providing any
one of the discrete services listed above
may not be used for any purpose,
including marketing, involving any of
the other services, unless the
telecommunications carrier obtained
prior customer authorization or one of
the exceptions established by Sections
222(c) and (d) applies. We recognize
that in the rapidly evolving market for
telecommunications services, the
distinctions we propose here may
become outdated. Thus, we invite
parties to suggest other distinctions
among telecommunications services that
in their view are mandated, envisioned,

or logically consistent with the statute
for CPNI protection. We request that
parties who do so comment specifically
on the costs and benefits of the schemes
they propose, as well as the impact that
such schemes will have on both
competitive and consumer privacy
interests. We also seek comment on
whether and when technological and
market developments may require us to
revisit the issue of telecommunications
service distinctions.

24. Our interpretation also enhances
customer privacy by giving customers
greater control over CPNI use; CPNI
derived from one telecommunications
service cannot be used to provide other
services or products without prior
customer knowledge. We believe that
our interpretation of the term
“telecommunications service” also
addresses competitive considerations.
Our reading of the 1996 Act prohibits
carriers that are established providers of
certain telecommunications services
from gaining an advantage by using
CPNI to facilitate their entry into new
telecommunications services without
obtaining prior customer authorization.

25. We seek comment on our tentative
conclusions concerning the scope of the
term ‘“‘telecommunications service,”
especially regarding the costs and
benefits associated with our
interpretation. We also seek comment
on the effect on customer privacy of
precluding the use of CPNI among
telecommunications service categories.
We further seek comment regarding how
our proposed interpretation of the term
“telecommunications service” would
affect competition both in the provision
of telecommunications services, and the
provision of other adjacent services and
products, such as information services
and CPE.

26. The CPNI prohibition restricts
unauthorized use of CPNI for any
purpose other than those specified in
Section 222(c)(1) and the exceptions
listed in Section 222(d). For example,
CPNI obtained from the provision of any
telecommunications service may not be
used to market information services or
CPE without prior customer
authorization. Section 222(d)(1) enables
carriers to use, disclose, or permit
access to CPNI “to initiate, render, bill,
and collect for telecommunications
services.” We seek comment on whether
this exception permits carriers, without
prior authorization, to use a customer’s
CPNI derived from the provision of one
telecommunications service to perform
installation, maintenance, and repair for
any telecommunications service to
which that customer subscribes. We also
seek comment on whether, in the
alternative, installation, maintenance,
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and repair would qualify as “‘services
necessary to, or used in, the provision
of such telecommunications service,”
under Section 222(c)(1)(B). We also seek
comment on what other services might
be ““necessary to, or used in the
provision of, such telecommunications
service” under Section 222(c)(1)(B).

ii. Customer Notification of CPNI
Rights/Prior Authorization

27. Section 222(c)(1) authorizes a
carrier that obtains CPNI by providing a
telecommunications service to use that
CPNI for purposes unrelated to the
service from which it is obtained if the
customer approves. The statute,
however, does not specify the
procedures that a carrier must use to
obtain customer approval, nor whether
approval must be written or oral. We
seek comment on what methods carriers
may use to obtain customer
authorization for use of CPNI in
compliance with the statute.

a. Notification Requirements

28.We tentatively conclude that, in
order to ensure full compliance with the
prior authorization requirement
specified by Section 222(c)(1), we
should require a telecommunications
carrier seeking approval for CPNI use
from its customers to notify those
customers of their rights to restrict
access to their CPNI. We tentatively
conclude that customers must know that
they can restrict access to the CPNI
obtained from their use of a
telecommunications service before they
waive that right, in order to be
considered to have given approval. We
seek comment on whether we should
allow such notification to be given
orally and simultaneously with a
carrier’s attempt to seek approval for
CPNI use, or whether we should instead
require an advance written notification.
We further seek comment on what is the
least burdensome method of notification
that would meet the objectives of the
1996 Act. We note that under the
Computer 111 CPNI rules, we require
AT&T, the BOCs, and GTE to provide to
multiline business customers written
notification of their CPNI rights, along
with election forms to restrict or
authorize CPNI access. We seek
comment on whether we need to specify
the information that should be included
in the customer notification, and, if so,
the disclosure requirements that we
should adopt.

b. Authorization Requirements

29. Carriers may choose to obtain
written authorization from customers to
use their CPNI for purposes unrelated to
the provision of the service from which

it was obtained. This authorization
could take the form of a letter or a
billing insert sent to the customer that
contains a summary of the customer’s
CPNI rights and is accompanied by a
postcard which the customer could sign
and return to the carrier to authorize
CPNI use. Written authorization
provides greater protection to both
customers and the carrier than oral
authorization, in that the former advises
customers in writing of their CPNI rights
and provides the carrier with evidence
that it has obtained customer approval.
From a consumer protection standpoint,
written notification, which is more
specific and verifiable than oral
notification, may be preferable.

30. We seek comment on whether
Section 222(c)(1) allows carriers to
choose to use outbound telemarketing
programs to obtain oral “‘approval’ from
customers for use of their CPNI. We note
that Section 222(c)(1) mandates that
carriers obtain “‘the approval of the
customer” in order to obtain access to
the customer’s CPNI, without indicating
whether the approval has to be written
or oral. There are two related provisions
of the statute which give rise to
conflicting inferences on this point. On
the one hand, Section 222(c)(2) requires
carriers to disclose CPNI to any person
designated by a customer “upon
affirmative written request by the
customer,” which suggests that Section
222(c)(1) allows oral approval, because
unlike 222(c)(2) it does not specifically
require written authorization.

31. On the other hand, Section
222(d)(3) regarding inbound
telemarketing provides that a
telecommunications carrier may use,
disclose, or permit access to CPNI
obtained from its customers ““‘to provide
any inbound telemarketing, referral, or
administrative services for the duration
of the call, if such call was initiated by
the customer and the customer approves
of the use of such information to
provide such service.” Section 222(d)(3)
could be interpreted as suggesting that
oral consent cannot be given for a
broader purpose or a longer duration. In
the alternative, Section 222(d)(3) could
also be interpreted as permitting a
carrier to use CPNI to provide a
customer with information for the
duration of an inbound call, even if the
customer has otherwise restricted the
carrier’s use of its CPNI. We seek
comment on how Section 222(c)(1)
should be interpreted in light of Section
222(c)(2) and Section 222(d)(3). We also
seek comment on the privacy and
competitive implications of requiring
carriers to obtain prior written approval
under Section 222(c)(1) in order to
obtain access to customer CPNI, as well

as on the costs and benefits of requiring
written approval.

32. To the extent that oral approval is
allowed under 222(c)(1), we propose to
require carriers choosing to obtain oral
approval to bear the burden of proof
associated with such a scheme in the
event of a dispute. Specifically, such
carriers would be required to
demonstrate through credible evidence
that they had obtained the required
customer authorization prior to granting
access to the CPNI for purposes that
otherwise would be unlawful.

33. Additionally, we seek comment
on whether we should establish
requirements regarding: (1) How long a
customer’s CPNI use authorization
should remain valid; (2) how often
carriers may contact a customer in order
to attempt to obtain CPNI use
authorization, whether or not the
customer has requested restriction of its
CPNI; and (3) whether and to what
extent customers may authorize partial
access to their CPNI (for example,
limited to certain uses or time periods).

iii. CPNI Disclosure to Third Parties

34. Section 222(c)(2) requires carriers,
when presented with a customer’s
affirmative written request, to provide
that customer’s CPNI to any person
designated in the written authorization.
Section 222(c)(2) imposes a disclosure
requirement on carriers to ensure that
any party with customer authorization,
including unaffiliated third party
competitors, can obtain access to
individually identifiable CPNI. As such,
carriers must provide a customer’s CPNI
to any party that has obtained an
affirmative written authorization from
the customer. We seek comment with
respect to what additional mechanisms
or procedures, if any, we ought to
require telecommunications carriers to
implement to guard against
unauthorized access to CPNI by third
parties.

iv. Safeguards for Customer-Restricted
CPNI Data

35. We tentatively conclude that all
telecommunications carriers must
establish effective safeguards to protect
against unauthorized access to CPNI by
their employees or agents, or by
unaffiliated third parties. We noted
above that we have required AT&T, the
BOCs, and GTE to implement
computerized safeguards and manual
file indicators to prevent unauthorized
access to CPNI. We seek comment on
whether these requirements should
continue to apply to AT&T, the BOCs,
and GTE.

36. We tentatively conclude that we
should not now specify safeguard
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requirements for all other
telecommunications carriers, but we
note that these carriers may wish to
adopt some or all of the types of
safeguards against unauthorized access
to CPNI that we applied to AT&T, the
BOCs, and GTE in Computer I, in
satisfaction of their obligation to
develop effective means to protect
restricted CPNI. We seek comment,
however, regarding whether we should
impose on all telecommunications
carriers any of the requirements
imposed on AT&T, the BOCs, and GTE,
or any other safeguard designed to
protect against unauthorized access to
restricted CPNI, and will adopt such
requirements if the record indicates a
need for them.

v. Aggregate CPNI

37. The aggregate CPNI provisions of
Section 222(c)(3) permit
telecommunications carriers, other than
LECs, to use aggregate CPNI for
purposes other than providing
telecommunications services. LECs,
however, may use aggregate CPNI for
purposes other than providing
telecommunications service only if the
aggregate CPNI is made available to
others on a reasonable and
nondiscriminatory basis. In Computer
111, we required the subject carriers to
notify third parties about the availability
of aggregate CPNI used by these carriers
by publishing notices in trade
publications or newsletters. We seek
comment on whether, in addition to the
statutory requirements of Section 222,
we should also require all LECs to
provide similar notification to others
regarding the availability of aggregate
CPNI, on a reasonable and
nondiscriminatory basis prior to using
such aggregate CPNI themselves.

C. Applicability of Computer Il CPNI
Requirements

38. We conclude that the 1996 Act
does not prohibit the Commission from
enforcing CPNI requirements that are
not inconsistent with the new statutory
provisions, since nothing in the 1996
Act affects these requirements. We
recognize that in certain respects our
existing Computer Il requirements
place greater restrictions than the 1996
Act on CPNI access by AT&T, the BOCs,
and GTE for the provision of enhanced
services and CPE. Under our reading of
the new statute, these additional
restrictions will continue to apply to
those carriers, pending the outcome of
this rulemaking.

39. AT&T, the BOCs, and GTE must
continue to provide annual written
notification to customers about CPNI
rights before using this CPNI to market

enhanced services. The current
retention of this requirement does not
supersede the new statutory
requirement that all
telecommunications carriers, including
AT&T, the BOCs, and GTE, obtain prior
authorization before using CPNI to
engage in any activity other than
providing the service from which the
CPNI was derived. The BOCs and GTE
must also continue to obtain prior
written authorization from customers
with more than twenty lines before
using their CPNI to market enhanced
services. With respect to use of CPNI for
marketing CPE, AT&T must continue to
notify customers in a one-time billing
insert before using the CPNI of these
customers to market CPE. Similarly, the
BOCs must continue to notify multiline
customers annually about their CPNI
rights before using this CPNI to market
CPE. In addition, AT&T, the BOCs, and
GTE must maintain any previously
approved mechanisms (i.e, computer
password systems, filing mechanisms)
to restrict unauthorized internal access
to CPNI.

40. We do not propose to extend our
pre-existing Computer 1l CPNI
requirements, as modified by the 1996
Act, to other telecommunications
carriers, because we tentatively
conclude that these additional CPNI
restrictions are not necessary to secure
the public interest objectives of the 1996
Act. The Commission’s CPNI rules were
established in the context of the
Computer Il proceeding, in which the
Commission adopted various
nonstructural safeguards to protect
independent ESPs and CPE suppliers
from discrimination by AT&T, the
BOCs, and GTE. The Commission
specifically sought to prohibit these
carriers from using CPNI obtained from
their provision of basic regulated
services to gain an anticompetitive
advantage in the unregulated CPE and
enhanced services markets. In that
proceeding, we determined that,
because AT&T, the BOCs, and GTE
could gain anticompetitive advantages
in this manner, their use of CPNI must
be restricted.

41. We, however, recognize that some
of the anticompetitive concerns we
sought to address through the
establishment of our CPNI rules may
now be addressed by the new Section
222. In such light, we seek comment on
which, if any, of our Computer Il CPNI
rules may no longer be necessary as a
result of new Section 222. For example,
we seek comment on the necessity for
continuing to require AT&T, the BOCs,
and GTE to provide written notification
to multiline customers of their CPNI
rights. Given that the Computer 111 CPNI

rules are part of a scheme of
nonstructural safeguards, parties should
address how changing the CPNI rules
might influence the effect of other
Computer Il requirements. Parties
should comment on whether there are
privacy or competitive reasons for
continuing to apply these specific pre-
existing requirements to these carriers,
as well as on the costs and benefits of
maintaining these requirements. We
also invite parties to comment on what,
if any, modifications to our current
CPNI rules should be adopted to further
the pro-competitive, deregulatory goals
of the 1996 Act, in addition to those
discussed in this NPRM.

42. We further seek comment on
whether AT&T, the BOCs, and GTE
continue to possess a competitive
advantage with respect to access to and
use of customer CPNI, as well as
whether any other entities, such as
independent LECs, now possess similar
advantages. In particular, it appears that
our recent decisions classifying AT&T
as a non-dominant carrier, and the
pending AT&T reorganization
separating its equipment business from
its telecommunications service
business, may justify removal of
Computer Il CPNI requirements for
AT&T. We tentatively conclude that
removal of these requirements is now
justified. We further seek comment
regarding whether privacy, competitive
concerns, or any other considerations,
justify special regulatory treatment of
AT&T, the BOCs, and GTE. Further, to
the extent that commenters believe
differential regulatory treatment is
justified for certain carriers, we seek
comment on whether such differential
treatment should be permanent or
limited in duration, and, if limited,
what sunset provisions should apply.

D. Section 222(e): Availability of
Subscriber List Information

43. Section 222(e) states that a
telecommunications carrier that
provides “‘telephone exchange service”
shall provide subscriber list information
“‘gathered in its capacity as a provider
of such service on a timely and
unbundled basis, under
nondiscriminatory and reasonable rates,
terms, and conditions, to any person
upon request for the purpose of
publishing directories in any format.”
We interpret Section 222(e) to require
not only LECs, but also any
telecommunications carrier, including
an IXC or cable operator, for example,
to meet the requirements of this section
to the extent such carrier provides
telephone exchange service. We seek
comment on this interpretation.
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44. Subscriber list information is
defined in Section 222(f)(3) as any
information “identifying the listed
names of subscribers of a carrier and
such subscribers’ telephone numbers,
addresses, or primary advertising
classifications (as such classifications
are assigned at the time of the
establishment of such service)” or any
combination of such information, that
the “carrier or an affiliate has published
* * * or accepted for publication in any
directory format.” We seek comment on
what regulations, if any, are necessary to
clarify the type and/or categories of
information that must be made available
under this section. In particular, we
seek comment on the meaning of
“primary advertising classifications,”
since the statute does not specify what
is meant by this term. We also note that
new Section 274(h)(2)(i) of the 1996 Act
excepts from the definition of
“electronic publishing” the provision of
“directory assistance that provides
names, addresses, and telephone
numbers and does not include
advertising.” We tentatively conclude
that the term *‘primary advertising
classifications” in Section 222(e) is used
differently than the term *“‘advertising”
in Section 274(h)(2)(i), and that
therefore subscriber list information
does not fall within the definition of
electronic publishing. We seek comment
on this tentative conclusion.

45. We also seek comment on what
regulations or procedures may be
necessary to implement the requirement
that subscriber list information be
provided “on a timely and unbundled
basis, under nondiscriminatory and
reasonable rates, terms, and
conditions.” Commenting parties
should state specifically what
regulations or procedures, if any, should
be required and how Section 222(e)
makes them necessary. In particular,
commenters should comment on the
format in which the information should
be provided and how it should be
unbundled.

46. We also seek comment on what
safeguards may be necessary to ensure
that a person seeking subscriber list
information is doing so for the specified
purpose of “publishing directories in
any format.” While the Joint
Explanatory Statement states that the
purpose of Section 222(e) is to guarantee
“independent publishers access to
subscriber list information’ upon
request, we seek comment on how and
to what extent a telecommunications
carrier subject to this section may seek
authorization from a person or entity
requesting such information. Parties
should comment on whether such

requests must be in writing or whether
they can be made orally.

E. Section 275(d): Alarm Monitoring
Procedures for LECs

47. Section 275(d) prohibits a LEC
from recording or using in any fashion
“the occurrence or content of calls
received by providers of alarm
monitoring services for the purposes of
marketing such services on behalf of
such [LEC], or any other entity.” Thus,
Section 275(d) restricts LECs from using
the information described in that
section for marketing another alarm
monitoring service, either their own
service or a service offered by another
affiliated or unaffiliated entity. We
tentatively conclude that a customer’s
authorization under Section 222(c)(1)
will not extend to any records
concerning the occurrence of calls
received by alarm monitoring service
providers. Although call content
information is not considered CPNI, we
note that, pursuant to Section 275(d),
LECs may not use information
concerning the “content of calls”
received by providers of alarm
monitoring services to market such
services. We seek comment on what
procedures LECs should develop to
comply with Section 275(d).

IV. Conclusion

48. In this notice, we seek comment
on rules to ensure compliance by
telecommunications carriers with the
provisions relating to carrier use of and
access to CPNI and other customer
information established by the
Telecommunications Act of 1996 in new
Sections 222(c)—(f) and 275(d), and to
secure the privacy and competitive
protections mandated by Congress. We
invite comment on our interpretation of
the requirements imposed by Section
222(c)—(f) and Section 275(d), as well as
our tentative conclusions regarding
regulations necessary to ensure carrier
compliance with these requirements
and to more fully effectuate the
statutory policies. We also request
parties to specify whether their
comments on our proposed regulatory
requirements address privacy or
competitive concerns, and to comment
on the appropriate duration of such
regulatory requirements. Any party
disagreeing with our tentative
conclusions should explain with
specificity in terms of costs and benefits
its position and suggestions for
alternative regulatory policies.

V. Procedural Issues

A. Ex Parte Presentations

49. This is a non-restricted notice-
and-comment rulemaking proceeding.
Ex parte presentations are permitted,
except during the Sunshine Agenda
period, provided that they are disclosed
as provided in the Commission’s rules.
See generally 47 C.F.R. §§1.1202,
1.1203, 1.1206.

B. Initial Regulatory Flexibility Analysis

50. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 8§601—
612, the Commission’s Initial Regulatory
Flexibility Analysis with respect to the
NPRM is as follows:

51. Reason for Action: The
Commission is issuing this NPRM
seeking comment on proposed
regulations to ensure
telecommunications carriers’
compliance with requirements for the
use and protection of customer
proprietary network information (CPNI)
and other customer information set forth
in the Telecommunications Act of 1996,
Pub. L. 104-104, 110 Stat. 56 (1996).

52. Objectives: The objective of the
NPRM is to provide an opportunity for
public comment and to provide a record
for a Commission decision on the issues
stated above. The Commission is
committed to reducing the regulatory
burdens on small communications
services companies whenever possible,
consistent with our other public interest
responsibilities.

53. Legal basis: The NPRM is adopted
pursuant to Sections 1, 4, 222, 275, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 88151,
154, 222, 275, and 303(r).

54. Description, potential impact, and
number of small entities affected: Any
rule changes that might occur as a result
of this proceeding could impact small
business entities, as defined in Section
601(3) of the Regulatory Flexibility Act.
After evaluating the comments in this
proceeding, the Commission will further
examine the impact of any rule changes
on small entities and set forth findings
in the Final Regulatory Flexibility
Analysis. The Secretary shall send a
copy of this NPRM to the Chief Counsel
for Advocacy of the Small Business
Administration in accordance with
Section 603(a) of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat. 1164, 5 U.S.C. 601 et seq. (1981).

55. Reporting, recordkeeping and
other compliance requirement: None.

56. Federal rules that overlap,
duplicate or conflict with the
Commission’s proposal: None.

57. Any significant alternatives
minimizing impact on small entities and
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consistent with stated objectives: The
NPRM solicits comments on a variety of
alternatives.

58. Comments are solicited: Written
comments are requested on this Initial
Regulatory Flexibility Analysis. These
comments must be filed in accordance
with the same filing deadlines set for
comments on the other issues in this
NPRM but they must have a separate
and distinct heading designating them
as responses to the Regulatory
Flexibility Analysis. The Secretary shall
send a copy of the Notice to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with Section 603(a) of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.

C. Initial Paperwork Reduction Act of
1995 Analysis

59. This NPRM contains either a
proposed or modified information
collection. As part of its continuing
effort to reduce paperwork burdens, we
invite the general public and the Office
of Management and Budget (OMB) to
take this opportunity to comment on the
information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995, Pub.
L. No. 104-13. Public and agency
comments are due at the same time as
other comments on this NPRM; OMB
comments are due 60 days from date of
publication of this NPRM in the Federal
Register. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

D. Comment Filing Procedures

60. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s rules, 47 C.F.R.
881.415, 1.419, interested parties may
file comments on or before June 11,
1996 and reply comments on or before
June 26, 1996. To file formally in this
proceeding, you must file an original
and six (6) copies of all comments, reply
comments, and supporting comments. If
you want each Commissioner to receive
a personal copy of your comments, you
must file an original and eleven (11)
copies. Comments and reply comments
should be sent to Office of the Secretary,
Federal Communications Commission,

1919 M Street, NW., Room 222,
Washington, DC 20554, with a copy to
Janice Myles of the Common Carrier
Bureau, 1919 M Street, NW., Room 544,
Washington, DC 20554. Parties should
also file one copy of any documents
filed in this docket with the
Commission’s copy contractor,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC 20037. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center, 1919 M Street, NW, Room 239,
Washington, DC. 20554.

61. In order to facilitate review of
comments and reply comments, both by
parties and by Commission staff, we
require that comments be no longer than
twenty-five (25) pages and reply
comments be no longer than fifteen (15)
pages. Copies of specific proposed rules
that conform to the C.F.R. format,
relevant state orders, sample CPNI
notification and authorization forms or
letters, and empirical economic studies
will not be counted against these page
limits. Comments and reply comments
must also comply with Section 1.49 and
all other applicable sections of the
Commission’s Rules. See 47 C.F.R.
§1.49. However, we require here that a
summary be included with all
comments and reply comments,
regardless of length, although a
summary that does not exceed three
pages will not count toward the page
limit for comments or reply comments.
This summary may be paginated
separately from the rest of the pleading
(e.g., as “i, ii”).

62. Parties are also asked to submit
comments and reply comments on
diskette. Such diskette submissions
would be in addition to and not a
substitute for the formal filing
requirements addressed above. Parties
submitting diskettes should submit
them to Janice Myles of the Common
Carrier Bureau, 1919 M Street, NW.,
Room 544, Washington, DC 20554. Such
a submission should be on a 3.5 inch
diskette formatted in an IBM compatible
form using MS DOS 5.0 and
WordPerfect 5.1 software. The diskette
should be submitted in “read only”
mode. The diskette should be clearly
labelled with the party’s name,
proceeding, type of pleading (comment
or reply comments) and date of
submission. The diskette should be
accompanied by a cover letter.

63. Written comments by the public
on the proposed and/or modified
information collections are due June 11,
1996. Written comments must be
submitted by the Office of Management
and Budget (OMB) on the proposed and/

or modified information collections on
or before 60 days after date of
publication in the Federal Register. In
addition to filing comments with the
Secretary, a copy of any comments on
the information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
NW., Washington, DC 20554, or via the
Internet to dconway@fcc.gov and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, NW.,
Washington, DC 20503 or via the
Internet to fain____t@al.eop.gov.

V1. Ordering Clauses

64. Accordingly, it is ordered that
pursuant to Sections 1, 4, 222, 275, and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. §§ 151,
154, 222, 275, and 303(r), a Notice of
Proposed Rulemaking is hereby
Adopted.

65. It is further ordered that, the
Secretary shall send a copy of this
Notice of Proposed Rulemaking,
including the regulatory flexibility
certification, to the Chief Counsel for
Advocacy of the Small Business
Administration, in accordance with
paragraph 603(a) of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.
(1981).

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 96-13329 Filed 5-24-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 96-62; FCC 96-124]

Broadcast Blanketing Interference

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission proposes
consolidation of FCC regulations to
combine the blanketing interference
rules into a new single rule section for
AM, FM, and TV broadcast services.
This rulemaking proceeding also
proposes to amend signal contour
determinations in establishing AM radio
and TV broadcast blanketing areas,
provide detailed clarification of
broadcast licensee’s responsibility in
resolving blanketing interference, and
provide a list of protected and non-
protected devices.

DATES: Comments must be filed on or
before June 25, 1996 and reply
comments filed on or before July 25,
1996. Written comments by the public
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on the proposed and/or modified
information collections are due on or
before June 29, 1996. Written comments
must be submitted by the Office of
Management and Budget (OMB) on the
proposed and/or modified information
collections on or before July 29, 1996.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
Secretary, a copy of any comments on
the information collection contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
NW., Washington, DC 20554, or via the
Internet to dconway@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10234
NEOB, 725—17th Street, NW.,
Washington, DC 20503 or via the
Internet to fain ____ t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Bernard Gorden (202) 418—-2190, or
Robert Greenberg (202) 418-2720, Mass
Media Bureau. For additional
information concerning the information
collection contained in the NPRM,
contact Dorothy Conway at (202) 418—
0217, or via the Internet at
dconway@fcc.gov.

SUPPLEMENTARY INFORMATION:

OMB Information Collection
Notification

The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. The NRPM has been
submitted to the Office of Management
and Budget for review under Section
3507(d) of the PRA. Comments are
requested concerning (a) whether the
proposed collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commissions burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Control Number: None.

Title: Proposed Section 73.1630
Blanketing Interference.

Form Number: None.

Type of Review: New.

Respondents: Broadcast Licensees.

Number of Respondents: 21,000
Complainants.

Estimated time per response: The
burden ranges from 1 hour to 2 hours.

Annual Burden: 41,000 hours.

Total Annual Cost per Respondent: 0.

Needs and Uses: This rulemaking
proceeding proposes to provide detailed
clarification of the AM, FM, and TV
licensee’s responsibilities in resolving/
eliminating blanketing interference
caused by their individual stations.
Under the current rules (Section 73.88
(AM), Section 73.318 (FM), Section
73.685(d) (TV)), the licensee is
financially responsible for resolving
complaints of interference within one
year of program test authority when
certain conditions are met. After the
first year, a licensee is only required to
provide technical assistance in
determining the cause of the
interference. In this NPRM, we are
proposing to consolidate all blanketing
interference rules under a new Section
73.1630, Blanketing Interference. This
new rule is designed to facilitate the
resolution of broadcast interference
problems and sets forth all
responsibilities of the licensee/
permittee of a broadcast station. For one
year after the broadcast station
commences program tests, the licensee
is financially responsible for resolving
blanketing interference complaints.
After the first year, the licensee is
obligated to provide technical assistance
to resolve complaints of blanketing
interference. The information provided
to complainants will be used to
facilitate the resolution of complaints of
blanketing interference.

This is a synopsis of the
Commission’s Notice of Proposed Rule
Making in MM Docket No. 96-62
adopted March 21, 1996, and released
on April 26, 1996. The complete text of
this Notice of Proposed Rule Making is
available for inspection and copying
during normal business hours in the
FCC Dockets Branch (Room 230), 1919
M St., NW., Washington, DC, and may
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M St., NW., Suite 140,
Washington, DC 20037.

Synopsis of Notice of Proposed Rule
Making

1. This proceeding is initiated, on the
Commission’s own motion, in order to
clarify to what extent broadcast
licensees are responsible for eliminating
blanketing interference caused by their
individual stations. In addition, this
action is taken to refine and specify
methods for determining the
geographical blanketing area. In many

cases, the licensee’s responsibility in
eliminating blanketing interference is
misunderstood by listeners and
broadcasters alike. Thus, the objectives
of this action is intended to remove
confusion and facilitate the resolution of
broadcast blanketing interference
problems.

2. Receivers are designed to operate in
an environment consisting of desired
and undesired signals. As long as the
levels of the signals remain within the
design specifications of the receiver, it
will operate in a predictable manner. If
any of the signals in the environment
exceed the design specifications of the
receiver, the receiver will begin to
operate with unpredictable results. In
addition to broadcast receivers, as
mentioned above, a wide range of
electronic devices can suffer blanketing
interference from the signals of nearby
radio and TV stations. For example, we
are aware of problems with telephone
equipment (including answering
machines, hard-wired, cordless, and
cellular telephones), hi-fi audio
amplifiers, public address systems,
electronic music keyboard instruments,
professional studio and home recording
components, and electronic medical
equipment. Currently, however,
protection of these devices are not the
responsibility of the broadcast licensee.

Blanketing Interference Contours

3. Section 73.88 currently requires
licensees of each AM broadcast station
to satisfy all reasonable complaints of
blanketing interference within the 1 V/
m contour. Unlike the rules for FM,
which define the method of calculating
the blanketing contour, no such method
is specified for AM. Thus, the licensee
may find it convenient to determine the
1 V/m contour by field measurements.
As an alternative, determining the AM
blanketing contour mathematically for a
single tower antenna may result in a
close approximation of the measured
contour. Determination of the AM
blanketing contour from multi-tower
directional antenna arrays, however,
may need to be calculated with near-
field considerations.

4. In continuing to use the current AM
blanketing contour, we propose that for
directional antenna array systems, the
determination of the 1 V/m contour
along each radial direction should be by
actual mathematical vector summation
of the field radiated by each antenna.
Since this approach may require near-
field considerations, we believe that a
more realistic determination of the 1 VV/
m contour AM blanketing area would be
reflected with this method. Therefore,
we propose to amend the rules for the
method of calculating the blanketing
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interference contour for AM broadcast
stations as presented under proposed
Section 73.1630(a) below.

5. Because many of the transmitting
antenna signal characteristics and
structural locations are the same for
both FM and television broadcast
stations, we are not aware of any
apparent reason, at this time, not to
utilize for television stations the same
blanketing area contour currently used
for FM stations. Therefore, for
regulatory consistency, we propose to
amend the rules by specifying that the
TV blanketing area be defined by the
115 dBu contour, as presented under
proposed Section 73.1630(b) below.

6. When the 115 dBu contour was
originally proposed for FM blanketing
in BC Docket No. 82-186, most of the
commenters agreed with its use. Now
that the industry has had much
experience with this contour level, we
seek information as to whether it
continues to be an appropriate contour
for defining FM blanketing areas, and
should be extended for defining
television blanketing areas. In addition,
because the 1 VV/m contour used for
describing the AM blanketing area was
established at an even earlier period
than the FM blanketing contour, we
seek information as to whether the 1 VV/
m contour continues to be an
appropriate contour level in today’s
radiofrequency environment.

Licensee’s Responsibility

7. Under the current rules, which we
propose to continue, the licensee is
financially responsible for resolving
complaints when all three of the
following conditions are met: (1) The
complainant’s affected device is located
inside the station’s blanketing contour;
(2) the complainant filed notice to the
station within the first year of program
test authority; and (3) the interference is
not to electrical devices excluded from
protection by Section 73.318(b). When
these conditions are met, the licensee
must provide effective technical
assistance in determining the cause of
the problem and advising on corrective
measures. Resolution of such blanketing
interference complaints may involve the
installation of electrical or electronic
filters and traps, or the replacement of
the complainants’ affected equipment,
and these efforts are at the licensee’s
expense and without cost to the
complainant. If an otherwise valid
complaint is lodged after the one year
period, the licensee is only required to
provide effective technical assistance in
determining the cause of the problem
and advice on corrective measures; the
licensee is not financially responsible
for any necessary corrective equipment

or measures. If a complainant is located
outside of the blanketing contour area
and files after the one year period or the
complaint involves devices and
equipment excluded from protection,
the licensee has no obligation under our
rules to resolve the interference
problem. However, as noted earlier,
many licensees take voluntary steps to
assist in alleviating the interference to
promote goodwill within the station’s
community.

8. To give broadcast licensees further
detailed guidance in resolving
blanketing interference problems, we
propose to publish in the rules an
outlined summary of the station’s
responsibilities. We propose that the
licensee responsibility will vary
depending on (1) whether or not the
complaint was filed within the first year
of operation, (2) whether the
complainant is located inside or outside
the blanketing contour, and (3) whether
the device experiencing interference is
covered under the blanketing rule.

9. Additionally, we note that in
today’s highly transitory society,
neighborhoods may have many
residents move in after the initial one
year period specified in the rules.
Further, the proliferation of new
communications services and
technology may bring into established
neighborhoods many new devices
subject to blanketing interference.
Therefore, we seek comment on whether
the Commission’s rules should be
modified for situations when blanketing
interference occurs after the one year
period. Further, we seek comment on
whether locations of temporary lodging
or transient residences, e.g., hotels,
university student dormitories, and
rental properties should be subject to
the blanketing rules beyond the one year
limit. In other words, we seek comment
on whether a station’s obligation ends
with that initial group of complainants
that files within one year, or whether
the station’s obligation should extend to
subsequent residents. Further, we seek
comment on whether these types of
cases should be considered on a case-
by-case basis.

Effective Technical Assistance

10. Section 73.1630(d) of the
proposed rules states, “[flollowing the
one year period of full financial
obligation to satisfy blanketing
complaints, licensees shall provide
technical information or assistance to
complainants on remedies for
blanketing interference.” The rule
requires that a licensee provide
information and assistance sufficiently
specific to enable the complainant to
eliminate all blanketing interference and

not simply that the station attempt to
correct the problems. Effective technical
assistance entails providing specific
details about proper corrective measures
to resolve the blanketing interference.
For example, licensees may provide
complainants with diagrams and
descriptions which explain how and
where to use radiofrequency chokes,
ferrite cores, filters, and/or shielded
cable. In addition, effective technical
assistance also includes the
recommendation on replacement
equipment that would work better in the
high radiofrequency fields. We note that
the licensee may authorize a consultant
or service company to provide this
information or assistance. However,
effective technical assistance is not
rendered merely by referring the
complainant to the equipment
manufacturer.

High Gain Antennas

11. Section 73.318(b) specifies the
conditions under which licensees and
permittees must satisfy complaints of
blanketing interference. It states, in
pertinent part, that “[t]hese
requirements specifically do not include
interference complaints resulting from
malfunctioning or mistuned receivers,
improperly installed antenna systems,
or the use of high gain antennas or
antenna booster amplifiers.” It has been
our experience that high gain antennas
have not been a factor in blanketing
interference problems. Therefore, we
propose to delete reference to high gain
antennas from our blanketing rules and
seek comment accordingly.

Telephone Interference

12. A great number of blanketing
interference complaints are submitted
because of interference to telephones.
The Commission’s blanketing rules,
however, do not currently require
broadcasters to resolve telephone
interference. Hard-wired telephones are
considered non-RF devices under the
current blanketing interference rules
and thus, are excluded from protection
per Section 73.318(b). Cordless
telephones are covered by Part 15 of the
Commission’s rules and thus, Section
15.5(b) states, in pertinent part, that
cordless telephones may not cause
harmful interference and that
interference to cordless telephones
caused by the operation of an
authorized radio station must be
accepted. Portable and mobile cellular
telephones are RF devices licensed
under Part 22, Subpart K, and are
considered as mobile receivers, and
thus, not protected by the current
blanketing interference rules. Because
cell sites are fixed locations, however,
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they would be protected from
blanketing interference by the
Commission’s rules.

13. We are concerned about
interference to all telephones and
wireless devices, including interference
that may develop in future PCS and
specialized mobile radio (SMR) systems.
Therefore, we seek specific comment on
the following questions:

a. Should the Commission require
broadcasters to resolve interference to
telephones, either hard-wired or
wireless?

b. If so, to what extent should
broadcast licensees be responsible for
resolving the interference? The
Commission found, while conducting
the telephone interference survey, that
filters are not always reliable in
eliminating residential telephone
interference. Thus, if such filtering
devices are ineffective and licensees are
not required to furnish them, to what
extent should licensees provide other
technical information and assistance?

c. Should the Commission rely on
industry voluntary efforts to implement
interference free design standards for
telephones, or should the Commission
initiate a separate rulemaking
proceeding to consider imposing higher
interference immunity standards for
residential telephones?

d. If voluntary standards for
interference immunity are developed,
should there be any blanketing
requirements for telephones that do not
meet the voluntary standards for
interference free telephones?

Licensee’s Response Time

14. There is currently no criteria for
speed of service for correcting
blanketing interference caused by new
or modified station operation. Based on
case history, many stations have been
slow to respond, i.e., months before a
complaint was acted upon, and often
even further delay before the
interference was finally corrected. There
is also no specific requirement to
maintain records of name, location, type
of complaint, etc. The public inspection
file requirements, however, do specify
that license application engineering
related matters need not be retained
longer than three years in the local
public inspection file. Accordingly, in
that blanketing interference is of
engineering related circumstances, the
Commission expects broadcast licensees
to maintain all letters of such
complaints that are timely filed with the
station per the proposed Section
73.1630. However, in order to establish
a station’s definitive efforts to solve
blanketing interference, should we
require stations to maintain a specific

log for some period of time, such as two
years after new construction or
transmitter modification which would
include name, location, phone number,
date complaint filed, date complaint
resolved, type of complaint, list of
affected equipment (manufacturer’s
name and model number), and what
action it took to resolve the complaint?
And finally, should we require licensees
to respond to complaints within a
specified period such as 10 working
days and to resolve the complaints
within an additional period of time such
as 30 calendar days?

Conclusion

15. In light of the proliferation of
electronic equipment available to
consumers, the increase in the number
of broadcast stations, and our concern
about the effects of blanketing
interference on future wireless
communication systems, we believe that
it is time to revisit the subject of
broadcast blanketing interference. In
addition to proposing amendments to
refine the Commission’s rules and
regulations in this area for broadcast
licensees, this proceeding may stimulate
various related industry manufacturers
to begin to meet the challenge of
producing components that are less
susceptible to blanketing interference.
We are proposing specific rule
amendments in the broadcast services
that primarily clarify our current
requirements. Additionally, we seek
specific comment on the questions
raised, especially those regarding
telephone interference, and the specific
rule amendments proposed below.

Administrative Matters

Ex Parte Rules—Non-Restricted
Proceeding

16. This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in Commission rules. See
generally 47 CFR §81.1202, 1.1203 and
1.1206(a).

Regulatory Flexibility Act

17. As required by Section 603 of the
Regulatory Flexibility Act, the
Commission has prepared the following
Initial Regulatory Flexibility Analysis
(IRFA) of the expected impact on small
entities of the proposals suggested in
this document. Written public
comments are requested on the IRFA.
These comments must be filed in
accordance with the same filing
deadlines as comments on the rest of the
NPRM, but they must have a separate

and distinct heading designating them
as responses to the Initial Regulatory
Flexibility Analysis. The Secretary shall
send a copy of this Notice of Proposed
Rule Making, including the IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act (Public Law No. 96—-354,
94 Stat. 1164, 5 U.S.C. 601 et seq.
(1981)).

Reason for Action. This action is
taken in order to clarify to what extent
broadcast licensees are responsible for
eliminating blanketing interference
cause by their individual stations. In
addition, this action is taken to refine
and specify methods for determining the
geographical blanketing area.

Objectives. In many cases, the
licensee’s responsibility in eliminating
blanketing interference is
misunderstood by listeners and
broadcaster alike. Thus, the objectives of
this action is intended to remove
confusion and facilitate the resolution of
broadcast blanketing interference
problems.

Legal Basis. Authority for the actions
proposed in this Notice may be found in
Sections 4 and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154 and 303.

Reporting, Recordkeeping, and Other
Compliance Requirements. None.

Federal Rules which Overlap,
Duplicate, or Conflict with the Proposed
Rule. None.

Description, Potential Impact and
Number of Small Entities Involved.
None.

Any Significant Alternatives
Minimizing the Impact on Small Entities
and Consistent with the Stated
Obijectives. There are none apparent.

Initial Paperwork Reduction Act of 1995
Analysis

18. This NPRM contains either a
proposed or modified information
collection. As part of its continuing
effort to reduce paperwork burdens, we
invite the general public and the Office
of Management and Budget (OMB) to
take this opportunity to comment on the
information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995,
Public Law No. 104-13. Public and
agency comments are due June 25, 1996,
OMB comments are due July 29, 1996.
Comments should address: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
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clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Comment Information

19. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s Rules, 47 CFR
881.415 and 1.419, interested parties
may file comments on or before June 25,
1996 and reply comments on or before
July 25, 1996. To file formally in this
proceeding, you must file an original
plus five copies of all comments, reply
comments, and supporting comments. If
you want each Commissioner to receive
a personal copy of your comments, you
must file an original plus nine copies.
You should send comments and reply
comments to Office of the Secretary,
Federal Communications Commission,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC 20554.

List of Subjects in 47 CFR Part 73

Radio broadcasting, Television
broadcasting.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 73 of Title 47 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334.

§73.88
2. Sections 73.88 is removed.

[Removed]

§73.318

3. Section 73.318 is removed.

4. Section 73.685 is amended by
revising paragraph (d) to read as
follows:

[Removed]

§73.685 Transmitter location and antenna
system.
* * * * *

(d) (See Section 73.1630 concerning
blanketing interference)

* * * * *

5. A new Section 73.1630 is added to
Subpart H to read as follows:

§73.1630 Blanketing interference.

(a) Calculation of the Blanketing
Interference Contour for AM Stations.
Areas adjacent to the transmitting
antenna that receive a signal with a
strength of 1 VV/m or greater will be
assumed to be blanketed. The
determination of the location of the 1 V/
m contour along a radial shall be by
actual field strength measurement or by
iterative vector summation of the field
radiated by each antenna until the 1 V/
m contour is located. The distance from
each tower to the point at which the
fields are being summed, shall be
calculated using the Cosine Law with
the distance from the tower to the array
reference point being one side, the
distance to the point of summation from
the reference point being the second
side and the angle between the two
sides being the included angle. The field
radiated by each tower is attenuated
using only inverse distance attenuation
and the phase of the field component
from each tower shall be taken as the
phase of the current at the tower’s
current loop minus the space phase
from the tower to the point of
summation.

Note to paragraph (a): If d, is the distance
from the reference point to the point of
summation, s, the distance from the
reference point to the tower n, and @, the
included angle, the distance Dy, from tower
n, is given by Dp = (dn2 + Sp2 —2dnSncos(P )) Y.
The Field 9, a vector quantity, is given by §
=3 9+/Dn where 3, is the field radiated by
tower n and D, is the distance from tower n.

(b) Calculation of the Blanketing
Interference Contour for FM and TV
Stations. Areas adjacent to the
transmitting antenna that receive a
signal with a strength of 115 dBu (562
mV/m) or greater will be assumed to be
blanketed. In determining the blanketed
area, the 115 dBu contour is determined
by calculating the inverse distance field
using the effective radiated power of the
maximum radiated lobe of the antenna
without considering its vertical
radiation pattern or height. For
directional antennas, the effective
radiated power in the pertinent bearing
shall be used. The distance to the 115
dBu contour is determined using the
following equation:

D (in kilometers) = 0.394VP

D (in miles) = 0.245VP

Where P is the maximum effective
radiated power (ERP), measured in
kilowatts, of the maximum radiated
lobe.

(c) After January 1, 1997, permittees
or licensees who either commence
program tests, replace their antennas, or
request facilities modifications and are
issued a new construction permit must

satisfy all complaints of blanketing
interference which are received by the
station during a one year period. The
period begins with the commencement
of program test, or commencement of
programming utilizing the new antenna.
Resolution of complaints shall be at no
cost to the complainant. These
requirements specifically do not include
interference complaints resulting from
malfunctioning or mistuned receivers,
improperly installed antenna systems,
or the use of antenna booster amplifiers.
Mobile receivers and non-RF devices
such as tape recorders or hi-fi amplifiers
(phonographs) are also excluded. (See
the Appendix to § 73.1630 for covered
devices and non-covered devices.)

(d) A permittee collocating with one
or more existing stations and beginning
program tests on or after January 1,
1997, must assume full financial
responsibility for remedying new
complaints of blanketing interference
for a period of one year. Two or more
permittees that concurrently collocate
on or after January 1, 1997, shall assume
shared responsibility for remedying
blanketing complaints within the
blanketing area unless an offending
station can be readily determined and
then that station shall assume full
financial responsibility.

(e) Following the one year period of
full financial obligation to satisfy
blanketing complaints, licensees shall
provide technical information or
assistance to complainants on remedies
for blanketing interference.

(f) A summary of the station’s
responsibilities are as follows:

(1) Complainant Within the
Blanketing Contour.

(i) Complaint Received Within First
Year of Operation—Paragraph (c) of this
section.

(A) DEVICES COVERED UNDER
Section 73.1630—Licensee/permittee is
financially responsible for resolving
interference complaints.

(B) DEVICES NOT COVERED UNDER
Section 73.1630—Licensee/permittee is
not financially responsible for resolving
interference complaints.

(ii) Complaint Received After First
Year of Operation—Paragraph (e) of this
section.

(A) DEVICES COVERED UNDER
Section 73.1630—Licensee/permittee is
not financially responsible for resolving
interference complaints. Licensee/
permittee is required to provide
technical assistance to complainants.
This entails the providing of
information on the cause of the
interference and also providing
information on proper corrective
measures.
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(B) DEVICES NOT COVERED UNDER
Section 73.1630—Same as paragraph
(H(1)(i)(B) of this section.

(2) Complainant Outside the
Blanketing Contour.

(i) Complaint Received Within First
Year of Operation—Paragraph (c) of this
section.

(A) DEVICES COVERED UNDER
Section 73.1630—Licensee/permittee is
not financially responsible for resolving
interference complaints. However, the
licensee/permittee is expected to
cooperate with complainants by
providing technical assistance in
determining the cause of the problem
and providing advice on corrective
measures.

(B) DEVICES NOT COVERED UNDER
Section 73.1630—Same as paragraph
(H(1)(i)(B) of this section.

(ii) Complaint Received After First
Year of Operation—Paragraph (e) of this
section.

(A) DEVICES COVERED UNDER
Section 73.1630—Same as paragraph
H(Q)(i)(B) of this section.

(B) DEVICES NOT COVERED UNDER
Section 73.1630—Same as paragraph
(H(1)(i)(B) of this section.

Appendix to § 73.1630—Covered and
Non-Covered Devices

I. Devices Covered Under 47 CFR §73.1630
Receivers, Tuners, and RF Amplifiers

—Radio (stationary or portable)

—TV (stationary or portable)

—Satellite TV

—VCR

—Cable TV head-end

—Fixed radio sites for cellular systems,
private radio services, SMR and PCS
systems.

1. Devices Not Covered Under 47 CFR
§73.1630

—Malfunctioning or mistuned receivers

—Improperly installed antenna systems

—Antenna booster amplifiers

—Mobile receivers and non-RF devices
such as:

—Mobile receivers (i.e. Walkman or
Watchman)

—Car radios

—Musical instrument amplifiers

—All Telephones (including hard-wired,
cordless, mobile or pocket cellular or
PCS)

—Answering machines

—Digital or Analog tape recorders

—CD players

—Phonographs

—Computers

111. Definitions

Mobile Receivers—Devices that do not
remain in one fixed location. These devices
are excluded due to their inherently transient
nature.

Portable Receivers—Capable of being
carried, whether operating by electric cord or
batteries.

Note: Not all portable receivers are
operated in the mobile mode.

[FR Doc. 96-12946 Filed 5-24-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Chapter 1

Federal Acquisition Regulation;
Elimination of Nonstatutory
Certifications

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Agenda for public meeting.

SUMMARY: By Federal Register notice
dated May 14, 1996 (61 FR 24263), the
Administrator for Federal Procurement
Policy and the Federal Acquisition
Regulatory Council announced a public
meeting to discuss implementation of
Section 4301(b) for the National Defense
Authorization Act for Fiscal Year 1996
(Public Law 104). The notice stated that
there would be an interactive meeting
between the Federal Acquisition
Regulatory Council, other Government
representatives (from the procurement,
legal and Inspector General
communities), and industry. The
purpose of this notice is to provide a
sample of the types of issues/questions
that will be posed for discussion and to
solicit additional questions/issues from
the public. Suggestions thus far include:

1. What are the requirements of
Section 4301(b) of the National Defense
Authorization Act for Fiscal Year 1996
(Public Law 104-106)?

2. What role do certifications required
in the FAR play in the Federal
procurement process? Is this role one
that should be preserved or
discontinued? Why?

3. What are the positive aspects of
FAR certification requirements? What
concerns or issues, if any, do they create
for Government? What concerns or
issues, if any, do they create for offerors/
contractors?

4. What are the negative aspects of
FAR certification requirements? What
concerns or issues, if any, do they create
for Government? What concerns or

issues, if any, do they create for offerors/
contractors?

5. Do FAR requirements for prime
Government contractors to include
certification requirements in their
subcontract provide benefits for
Government or for offerors/contractors?
Do such requirements create concerns or
issues for Government or offerors/
contractors?

6. ldentify any existing FAR
certification requirements that are
especially burdensome to offerors/
contractors. Describe the nature of the
burden, and indicate whether or not any
benefit derived from the requirement
outweighs the burden.

7. In implementing the requirements
of Section 4301, what criteria should be
used to determine whether or not a
particular certification, other than those
mandated by statute, should be retained
or deleted?

8. Do the FAR certification
requirements affect whether or not
commercial firms, or commercial
divisions of firms, are interested in
selling supplies or services to the
Government? Why or why not?

9. If the FAR certification
requirements do provide a benefit to the
Federal procurement process that is
worth preserving, is there an alternative
means by which the same benefit can be
provided?

10. Do certifications promote socially
useful efforts by companies to assure
that they are in compliance with the
law? How useful are these certifications
in ensuring the integrity of the
procurement process?

11. How should we view the
suggestion that certifications make it
easier to prosecute cases against those
the Government suspects of criminal
wrongdoing? Do certifications make it
*“too easy’’ for the Government to win,
or does it allow the Government to
overcome the proof of burden that
would otherwise be almost impossible
to meet?

DATES: The public meeting will be
conducted at the address shown below
from 1:00 p.m. to 5:30 p.m., Eastern
daylight time, on June 3, 1996.

ADDRESSES: The meeting will be held at
the White House Conference Center,
Truman Room, 726 Jackson Place, NW,
Washington, DC 20503. Suggestions for
other questions/issues should be sent
prior to the meeting to Mike Mutty,
Defense Acquisition Regulations
Council, PDUSD (A&T) DP(DAR), IMD
3D129, 3062 Defense Pentagon,
Washington, DC 20301-3062, or by FAX
to (703) 602—-0350.
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FOR FURTHER INFORMATION CONTACT: Mr.
Mike Mutty, Defense Acquisition
Regulations Council, at (703) 602—-0131,
FAX (703) 602—-0350.

Dated: May 21, 1996.
Edward C. Loeb,
Director, Federal Acquisition Policy Division.
[FR Doc. 96-13246 Filed 5-24-96; 8:45 am]
BILLING CODE 6820-EP-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Southwest Oregon Provincial
Interagency Executive Committee
(PIEC), Advisory Committee
AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Southwest Oregon PIEC
Advisory Committee will meet on June
13, 1996 at the Riverside Inn, 971 SE
Sixth Street, Grants Pass, Oregon. The
meeting will begin at 9:30 a.m. and
continue until 4:45 p.m. Agenda items
to be covered include: (1) Local area
issues presentation; (2) Northwest
Forest Plan implementation monitoring
report; (3) Advisory Committee
monitoring recommendation status; (4)
Information about the winter storm
impacts and management actions, and
(5) Public comments.

All Province Advisory committee
meetings are open to the public.
Interested citizens are encouraged to
attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Kurt Austermann, Province Advisory
Committee Staff, USDI Medford District,
Bureau of Land Management, 3040
Biddle Rd., Medford, Oregon 97504,
phone 541-770-2200.

Dated: May 20, 1996.
James T. Gladen,

Forest Supervisor, Designated Federal
Official.

[FR Doc. 96-13243 Filed 5-24-96; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Alaska Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on

Civil Rights, that a meeting of the
Alaska Advisory Committee to the
Commission will convene at 1:00 p.m.
and adjourn at 3:00 p.m. on June 27,
1996, at the Anchorage Hilton, 500 West
Third Avenue, Anchorage, Alaska
99501. The purpose of the meeting is to
review current civil rights developments
in the State and plan future activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Gilbert
Gutierrez, 907-443-5682, or Philip
Montez, Director of the Western
Regional Office, 213-894—-3437 (TDD
213-894-3435). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, May 17, 1996.
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 96-13197 Filed 5-24-96; 8:45 am]
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting
of the Nevada Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
Nevada Advisory Committee to the
Commission will convene at 1:00 p.m.
and adjourn at 3:00 p.m. on June 21,
1996, at the Offices of Walther, Key,
Maupin, et al., 3500 Lakeside Court,
Suite 200, Reno, Nevada 89509. The
purpose of the meeting is to review
current civil rights developments in the
State and plan future program activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Margo
Piscevich, 702—-329-0958, or Philip
Montez, Director of the Western
Regional Office, 213-894-3437 (TDD
213-894-3435). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working

days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, May 17, 1996.
Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 96-13198 Filed 5-24-96; 8:45 am]
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting
of the Washington State Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
Washington State Advisory Committee
to the Commission will convene at 9:30
a.m. and adjourn at 11:30 a.m. on June
18, 1996, at the Sixth Avenue Inn, 2000
Sixth Avenue, Room 226, Seattle,
Washington 98121. The purpose of the
meeting is to review current civil rights
developments in the State and plan
future activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson William
Wassmuth, 206-233-9136, or Philip
Montez, Director of the Western
Regional Office, 213-894-3437 (TDD
213-894-3435). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, May 17, 1996.
Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 96-13199 Filed 5-24-96; 8:45 am]
BILLING CODE 6335-01-P
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DEPARTMENT OF COMMERCE
International Trade Administration

U.S.-South Africa Business
Development Committee: Membership

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice of membership
opportunity.

SUMMARY: The Department of Commerce
is currently seeking nominations of
outstanding individuals to serve on the
U.S. section of the U.S.-South Africa
Business Development Committee
(BDC). On June 4, 1994, the late
Secretary of Commerce Ronald H.
Brown and South African Minister of
Trade and Industry Trevor Manuel
signed the document establishing the
BDC, the purpose of which is to provide
a forum for the public and private
sectors to engage in constructive
exchanges of information on
commercial matters, problem solve, and
more effectively work together on issues
of common interest. The BDC is
composed of two sections, a U.S. section
and a South African section. The U.S.
Section is chaired by Secretary of
Commerce Michael Kantor and is
comprised of 21 private sector
representatives. The inaugural meeting
of the BDC took place September 19-20,
1994. Subsequent plenary and working
group meetings have been held over the
past two years with the government and
private sector members from both
countries in attendance.

Obligations

Private sector members were
originally appointed for a two year term
which expires August 31, 1996.
Nominations are now being sought for
private sector members to serve for a
two year period from September 1, 1996
until August 31, 1998. Private sector
members will serve at the discretion of
the Secretary and shall serve as
representatives of the business
community and the industry their
business represents. They are expected
to participate fully in defining the
agenda for the Committee and in
implementing its work program. It is
expected that private sector individuals
chosen for BDC membership will attend
not less than 75% of the BDC meetings
which will be held in the U.S. and
South Africa.

Private sector members are fully
responsible for travel, living and
personal expenses associated with their
participation on the BDC and may be
responsible for a pro rata share of

administrative and communications

costs of the BDC.

The BDC will continue to work on
issues of common interest to encourage
trade and investment, including the
following:

—Resolving obstacles to trade and
investment between the two
countries;

—Expanding commercial activity
between both countries and
identifying commercial opportunities;

—Developing sectoral or project-
oriented approaches to expand
business opportunities;

—Implementing trade and business
development programs, including
trade missions, seminars, exhibits and
other events;

—Ildentifying further steps to facilitate
and encourage the development of
commercial expansion between the
two countries; and

—Taking any other appropriate steps for
fostering commercial relations
between the U.S. and South Africa.

Criteria

In order to be eligible for membership
in the U.S. section, potential candidates
must be:

(1) U.S. citizens or permanent
residents;

(2) CEOs or other senior management
level employees of a U.S. company or
organization with demonstrated
involvement in trade with and/or
investment in South Africa who will
participate in not less than 75% of the
BDC meetings, which will be held in the
United States and South Africa. (The
representative nominated should be the
individual that will actively participate
in the BDC);

(3) Not a registered Foreign Agent;
and

(4) Actively doing business in South
Africa or actively developing entry
plans for doing business in South
Africa.

To the extent possible, the
Department of Commerce will strive to
achieve membership composition that
reflects U.S. entrepreneurial diversity.
Therefore, in reviewing eligible
candidates, the Department of
Commerce will consider such selection
factors as:

(1) Depth of experience in the South
African market;

(2) Export/investment experience;

(3) Representation of industry or
service sectors of importance to our
commercial relationship with South
Africa;

(4) Company size or, if an
organization, size and number of
member companies;

(5) Location of company or
organization; and

(6) Demographics.

To be considered for membership,
please provide the following: name and
title of individual proposed for
consideration; name and address of the
company or organization of which the
individual is a representative;
company’s or organization’s product or
service line; size of the company or, if
an organization, the size and number of
member companies; export experience/
foreign investment experience in major
markets; a brief statement (not more
than 1 page) of why each candidate
should be considered for membership
on the Committee; the particular
segment of the business community the
candidate would represent; and a
personal resume.

Deadline

In order to receive full consideration,
requests must be received no later than
June 15, 1996.

ADDRESSES: Please send your requests
for consideration to Mrs. S.K. Miller,
Director, Office of Africa by fax on 202/
482-5198 or by mail at Room 2037, U.S.
Department of Commerce, Washington,
D.C. 20230.

FOR FURTHER INFORMATION CONTACT: Mrs.
S.K. Miller, Director, Office of Africa,
Room 2037, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: 202/482-4227.

Authority: Act of February 14, 1903, c. 552,
as amended, 15 U.S.C. 1501 et seq., 32 Stat.
825; Reorganization Plan No. 3 of 1979, 19
U.S.C. 2171 Note, 93 Stat. 1381.

Dated: May 21, 1996.

Sally K. Miller,

Director, Office of Africa.

[FR Doc. 96-13205 Filed 5-24-96; 8:45 am]
BILLING CODE 3510-DA-P

Export Trade Certificate of Review;
Notice of Application

SUMMARY: The Office of Export Trading
Company Affairs, International Trade
Administration, Department of
Commerce, has received an application
for an Export Trade Certificate of
Review. This notice summarizes the
conduct for which certification is sought
and requests comments relevant to
whether the Certificate should be
issued. The applicant requested, and the
Secretary of Commerce, with the
concurrence of the Attorney General,
has granted expedited review of this
application.

FOR FURTHER INFORMATION CONTACT: W.
Dawn Busby, Director, Office of Export
Trading Company Affairs, International
Trade Administration, (202) 482-5131.
This is not a toll-free number.
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SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Certificate of Review protects the holder
and the members identified in the
Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination
of whether a Secretary of Commerce
should issue a Certificate to the
applicant. An original and five (5)
copies of such comments should be
submitted no later than 20 days after the
date of this notice to: Office of Export
Trading Company Affairs, International
Trade Administration, Department of
Commerce, Room 1800H, Washington,
D.C. 20230. Information submitted by
any person is exempt from disclosure
under the Freedom of Information Act
(5 U.S.C. 552). Comments should refer
to this application as “Export Trade
Certificate of Review, application
number 96—-00003.”

Summary of the Application

Applicant: U.S. Rice Millers’
Association, 4301 N. Fairfax Drive,
Arlington, VA 22203-1616; Contact:
David Graves; Telephone: (703) 351—
8161.

Application No.: 96-00003.

Date Deemed Submitted: May 10,
1996.

Members (in addition to applicant):
Affiliated Rice Milling, Inc., Alvin,
Texas; American Rice, Inc., Houston,
Texas; Brinkley Rice Milling Company,
Brinkley, Arkansas; Broussard Rice Mill,
Inc., Mermentau, Louisiana; Busch
Agricultural Resources, Inc., St. Louis,
Missouri; Cargill Rice Milling,
Greenville, Mississippi; Louis Dreyfus
Corporation, Wilton, Connecticut; El
Campo Rice Milling Company, Louise,
Texas; Farmers Rice Milling Company,
Inc., Lake Charles, Louisiana; Farmers’
Rice Cooperative, Sacramento,
California; Gulf Rice Milling, Inc.,
Houston, Texas; Liberty Rice Mill, Inc.,
Kaplan, Louisiana; Producers Rice Mill,
Inc., Stuttgart, Arkansas; The Rice
Company, Roseville, California;
Riceland Foods, Inc., Stuttgart,

Arkansas; RiceTec, Inc., Alvin, Texas;
Riviana Foods Inc., Houston, Texas;
Supreme Rice Mill, Inc., Crowley,
Louisiana; Uncle Ben’s, Inc., Houston,
Texas.

The Rice Millers’ Association seeks a
Certificate to cover the following
specific Export Trade, Export Markets,
and Export Trade Activities and
Methods of Operations.

Export Trade
Products

Semi-milled and wholly milled rice,
whether or not polished or glazed
(Harmonized Tariff Schedule 1006.30)
and husked (brown) rice (Harmonized
Tariff Schedule 1006.20).

Export Markets

For purposes of administering the
European Union’s tariff rate quota: The
countries of the European Union. For all
other purposes: All parts of the world
except the United States (the 50 states
of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American
Samoa, Guam, the Commonwealth of
the Northern Mariana Islands, and the
Trust Territory of the Pacific Islands).

Export Trade Activities and Methods of
Operation

1. Rice Millers’ Association (RMA)
will administer a system for allocating
the U.S. share of the European Union
(EV) tariff rate quotas (‘““TRQs") for
milled white rice and brown rice
(roughly 38,000 tons of milled rice and
8,000 tons of brown rice) agreed to as
compensation to the United States for
the EU enlargement, to include Austria,
Finland and Sweden, as follows:

A. RMA shall establish a special tariff
rate quota (hereinafter referred to as
“Quota A”’) for the balance of calendar
year 1996 and for calendar year 1997 for
those RMA Members which can
document exports of milled rice or
brown rice to Austria, Finland and
Sweden during the period 1990-1993.
For the balance of 1996, RMA shall
award a Member a Quota A milled rice
or brown rice quota amount based upon
a percent of the Members average
documented historical quantity
exported to the three countries in the
period 1990-1993, as determined by
RMA. For 1997, RMA shall award a
Member a milled rice and brown rice
Quota A amount equal to 100 percent of
the annual average quantity of U.S.
milled rice and brown rice that the
Member documents that it exported to
Austria, Finland and Sweden during the
period 1990-1993.

(i) RMA Members receiving a milled
rice or brown rice Quota A allocation

during 1996 may also receive a milled
rice or brown rice Quota B allocation
during 1996. Each Member receiving a
milled rice or brown rice Quota A
allocation during any period in 1997
shall not be eligible to receive a milled
rice or brown rice Quota B allocation
during that period unless the Member
declines a milled rice or brown rice
Quota A allocation during any period
for that year.

B. For any particular time period,
RMA shall establish a tariff rate quota
allocation (hereinafter referred to as
“Quota B”’) for milled rice and brown
rice allocation equal to the EU milled
rice and brown rice tariff rate quota
remaining after deducting the milled
rice and brown rice Quota A quantity,
if any, for that particular time period. (i)
RMA may provide for an amount of the
milled rice or brown rice Quota B
guantity to be available for allocation
during any particular time period, in a
manner which fully utilizes the quota
available for that particular time period.
(if) RMA shall allocate an amount of
Quota B milled rice and brown rice
available for a given period to eligible
RMA Members based on the Member’s
proportional share of milled rice and
brown rice exports to the EU for the
previous period duly registered with
RMA by a date certain during the period
the quota is being allocated, as
determined by RMA.

2. RMA shall assess a fee to pay for
administration of all matters related to
establishing, operating and auditing
RMA export trade certificate of review
operations and for certain market
development activities.

3. RMA and/or its Member shall use
those funds remaining after payment of
its administrative expenses to carry out
market development activities. Such
activities shall be of the types approved
by RMA that are comparable to those
funded under the Department of
Agriculture’s market access program
with primary emphasis on rice market
development activities in the European
Union.

4. RMA and/or its Members may:

(i) provide for an administrative
structure to implement the foregoing
tariff rate quota system, in compliance
with the U.S.-EU Compensation
Agreement and EU regulations,

(ii) exchange and discuss information
regarding the structure and method for
implementing the foregoing tariff rate
guota system, in compliance with the
U.S.-EU Compensation Agreement and
EU regulations,

(iii) discuss the type of information
needed regarding past transactions and
exports that are necessary for
implementing the foregoing tariff rate
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quota system, in compliance with the
U.S.-EU Compensation Agreement and
EU regulations,

(iv) exchange and discuss information
about U.S. and foreign legislation and
regulations affecting the foregoing tariff
rate quota system, in compliance with
the U.S.-EU Compensation Agreement
and EU regulations,

(v) discuss and establish the fees to be
assessed upon Members to pay for
administrative expenses and market
promotion activities,

(vi) discuss and provide for the
market promotion activities to be
undertaken with the fees remaining after
payment of administrative expenses,

(vii) otherwise exchange and discuss
information as necessary to implement
the foregoing activities and take the
necessary action to implement the
allocation system for the foregoing tariff
rate quota, in compliance with the U.S.-
EU Compensation Agreement and EU
regulations, and

(viii) meet to engage in the activities
described above.

5. In allocating quotas among
Members, those employees or agents of
RMA who are not also employees of a
Member, may receive, and each Member
may supply to such employees or agents
of RMA, information as to the Member’s
sales and exports of milled white rice
and brown rice to the EU as is necessary
to properly administer the quota,
provided that such information is not
disclosed by RMA employees or agents
to any other Member.

Definitions

“Members’” means a mill member of
the Rice Millers Association who has
been certified as a ‘“Member’” within the
meaning of Section 325.1(1) of the
Regulations.

Dated: May 21, 1996.

W. Dawn Busby,

Director, Office of Export Trading Company
Affairs.

[FR Doc. 96-13212 Filed 5-24-96; 8:45 am]
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

[1.D. 050196A]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Offshore Seismic Activities in the
Beaufort Sea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of application
and proposed authorization for a small
take exemption; request for comments.

SUMMARY: NMFS has received a request
from the BP Exploration (Alaska) 900
East Benson Boulevard, Anchorage, AK
99519 (BPX) for authorization to take
small numbers of marine mammals by
harassment incidental to conducting
seismic surveys in the Northstar Unit, in
the Beaufort Sea in state and federal
waters. Under the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on its proposal to
authorize BPX to incidentally take, by
harassment, small numbers of bowhead
whales and other marine mammals in
the above mentioned area during the
open water period of 1996.

DATES: Comments and information must
be received no later than June 27, 1996.
ADDRESSES: Comments on the
application should be addressed to
Chief, Marine Mammal Division, Office
of Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
3225. A copy of the application, an
environmental assessment (EA), and a
list of references used in this document
may be obtained by writing to this
address, by telephoning one of the
contacts listed below or by leaving a
voice mail request at (301) 713-4070.
FOR FURTHER INFORMATION CONTACT:
Kenneth R. Hollingshead, Office of
Protected Resources, NMFS, (301) 713—
2055, Ron Morris, Western Alaska Field
Office, NMFS, (907) 271-5006.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) directs
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and the permissible methods of taking
and requirements pertaining to the
monitoring and reporting of such taking
are set forth.

On April 10, 1996 (61 FR 15884),
NMFS published an interim rule

establishing, among other things,
procedures for issuing incidental
harassment authorizations under section
101(a)(5)(D) of the MMPA in Arctic
waters. For additional information on
the procedures to be followed for this
authorization, please refer to that
document.

Summary of Request

On March 18, 1996, NMFS received
an application from BPX requesting an
authorization for the harassment of
small numbers of several species of
marine mammals incidental to
conducting seismic surveys during the
open water season within the Northstar
Unit, located in the Beaufort Sea in U.S.
waters. The survey is expected to take
place between approximately July 20
and October 20, 1996. A detailed
description of the work planned is
contained in the application (BPX 1996)
and is available upon request (see
ADDRESSES).

Description of Habitat and Marine
Mammal Affected by the Activity

A detailed description of the Beaufort
Sea ecosystem and its associated marine
mammals can be found in the EA
prepared for this authorization (SAIC
1996) or in other documents (Minerals
Management Service (MMS) 1992, 1996)
and need not be repeated here. A copy
of the EA is available upon request (see
ADDRESSES).

Marine Mammals

The Beaufort/Chukchi Seas support a
diverse assemblage of marine mammals
including bowhead whales (Balaena
glacialis), gray whales (Eschrichtius
robustus), belukha (Delphinapterus
leucas), ringed seals (Phoca hispida),
spotted seals (Phoca largha) and
bearded seals (Erignathus barbatus).
Descriptions on the biology and
distribution of these species, and others,
can be found in several other documents
(BPX 1996, Lentfer 1988, MMS 1992,
NMFES 1990 and 1996, Small and
DeMaster 1995). Please refer to those
documents for information on these
species.

Potential Effects of Seismic Surveys
on Marine Mammals.

Disturbance by seismic noise is the
principal means of taking by this
activity. Vessel and aircraft will provide
a secondary source of noise.

Deep seismic surveys are used to
obtain data about formations several
thousands of feet deep. The physical
presence of vessels could also lead to
non-acoustic effects involving visual or
other cues. These surveys are
accomplished by transmitting sound
waves into the earth, which are reflected
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off subsurface formations and recorded
with detectors in the water column. A
typical marine seismic source is an
airgun array, which releases compressed
air into the water creating an acoustical
energy pulse that is directed downwards
toward the seabed. Hydrophones spaced
along a streamer cable just below the
surface of the water receive the reflected
energy from the subsurface formations
and transmit data to the seismic vessel.
Onboard the vessel, the signals are
amplified, digitized, and recorded on
magnetic tape.

Depending upon ambient conditions
and the sensitivity of the receptor,
underwater sounds produced by open
water seismic operations may be
detectable some substantial distance
away from the activity. Any sound that
is detectable is (at least in theory)
capable of eliciting a disturbance
reaction by a marine mammal or
masking a signal of comparable
frequency (BPX 1996). An incidental
harassment take is presumed to occur
when marine mammals in the vicinity
of the seismic source (or other vessels)
react to the generated sounds or visual
cues.

Seismic pulses are known to cause
bowhead whales to behaviorally
respond within a distance of several
kilometers (Richardson et al. 1995).
Although some limited masking of low-
frequency sounds (e.g., whale calls) is a
possibility, the intermittent nature of
seismic source pulses will limit the
extent of masking. Bowhead whales are
known to continue calling in the
presence of seismic survey sounds, and
their calls can be heard between seismic
pulses (Richardson et al. 1986).

Hearing damage is not expected to
occur during the project. It is not known
whether a marine mammal very close to
an air gun array would be at risk of
temporary or permanent hearing
impairment, but temporary threshold
shift is a theoretical possibility for
animals within a few hundred meters
(Richardson et al. 1995). Planned
monitoring and mitigation measures
(described below) are designed to detect
marine mammals occurring near the
array and to avoid exposing them to
sound pulses that have any possibility
of causing hearing damage.

When the received levels of noise
exceed some behavioral reaction
threshold, cetaceans will show
disturbance reactions (BPX 1996). The
levels, frequencies, and types of noise
that will elicit a response vary between
and within species, individuals,
locations and season. Behavioral
changes may be subtle alterations in
surface-dive-respiration cycles. More
conspicuous responses, include changes

in activity or aerial displays, movement
away from the sound source, or
complete avoidance of the area. The
reaction threshold and degree of
response are related to the activity of the
animal at the time of the disturbance.
Whales engaged in active behaviors
such as feeding, socializing or mating
are less likely than resting animals to
show overt behavioral reactions, unless
the disturbance is directly threatening
(BPX 1996).

Bowhead Whales

Various studies (Reeves et al. 1984,
Fraker et al. 1985, Richardson et al.
1986, Ljungblad et al. 1988) have
reported that, when an operating
seismic vessel approaches within a few
kilometers, most bowhead whales
exhibit strong avoidance behavior and
changes in surfacing, respiration, and
dive cycles. Bowheads exposed to
seismic pulses from vessels more than
4.5 miles (7.5 km) away rarely showed
observable avoidance of the vessel, but
their surface, respiration, and dive
cycles appeared altered in a manner
similar to that observed in whales
exposed at a closer distance (BPX 1996).

Within a 3.7-60 mile (6-99 km) range,
it has not been possible to determine a
specific distance at which subtle
behavioral changes no longer occur
(Richardson and Malme 1993), given the
high variability observed in bowhead
whale behavior (BPX 1996).

Gray Whales

The reactions of gray whales to
seismic pulses is similar to those of
bowheads. Migrating gray whales along
the California coast were noted to slow
their speed of swimming, turn away
from seismic noise sources, and increase
their respiration rates. Malme et al.
(1983, 1984, 1988) concluded that about
50 percent showed avoidance when the
average received pulse level was 170 dB
(re 1 pPa @ 1 m). Less consistent results
were indicated at levels of 140-160 dB.

Belukha

The belukha is the only species of
toothed whale (Odontoceti) expected to
be encountered in the Beaufort Sea.
Because its hearing threshold at
frequencies below 100 Hz (where most
of the energy from air gun arrays is
concentrated) is poor (125 dB re 1 pyPa
@ 1 m) or more depending upon
frequency (Johnson et al. 1989 (as
referenced in BPX 1996), Richardson
1991, 1995), belukha are not predicted
to be strongly influenced by seismic
noise. However, because of the high
source levels of seismic pulses, airgun
sounds may be audible to belukha at
large distances (Richardson 1991, 1995).

Ringed, Largha and Bearded Seals

No detailed studies of reactions by
seals to noise from open water seismic
exploration have been published
(Richardson et al. 1995). However, there
are some data on the reactions of seals
to various types of impulsive sounds (J.
Parsons as quoted in Greene et al. 1985,
Anon. 1975, Mate and Harvey 1985).
These studies indicate that ice seals
typically either tolerate or habituate to
seismic noise produced from open water
sources.

Underwater audiograms have been
obtained using behavioral methods for 3
species of phocinid seals, ringed,
harbor, and harp seals (Pagophilus
groenlandicus). These audiograms were
reviewed in Richardson et al. (1995).
Below 30-50 kHz, the hearing threshold
of phocinids is essentially flat down to
at least 1 kHz, and ranges between 60
and 85 dB (re 1 uPa @ 1 m). There are
few data on hearing sensitivity of
phocinid seals below 1 kHz. NMFS
considers harbor seals to have a hearing
threshold of 70-85 dB at 1 kHz (60 FR
53753, October 17, 1995), and recent
measurements for a harbor seal indicate
that, below 1 kHz, its thresholds
deteriorate gradually to 97 dB (re 1 pPa
@ 1 m) at 100 Hz (Kastak and
Schusterman, 1995a,b).

Because no studies to date have
focused on pinniped reaction to
underwater noise from pulsed, seismic
arrays in open water (Richardson et al.,
1991, 1995), as opposed to in-air
exposure to continuous noise,
substantive conclusions are not possible
at this time. However, assuming an
sound pressure level needed to be 80—
100 dB over its threshold in order to
cause annoyance and 130 dB for injury
(pain), as is the current thought based
upon human studies (ARPA, 1995), then
it appears unlikely that pinnipeds
would be harassed or injured by low
frequency sounds from a seismic source
unless they were within close proximity
of the array. For permanent injury,
marine mammals would need to remain
in the high noise field for extended
periods of time. Existing evidence also
suggests that, while they may be capable
of hearing sounds from seismic arrays,
seals appear to tolerate intense pulsatile
sounds, without known effect, once they
learn that there is no danger associated
with the noise (see, for example, NMFS/
WDFW, 1995). In addition, they will
apparently not abandon feeding or
breeding areas due to exposure to these
noise sources (Richardson et al. 1991)
and may habituate to certain noises over
time. Since seismic work is fairly
common in Western Beaufort Sea
waters, pinnipeds have previously been
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exposed to seismic noise, and may not
react to it, after initial exposure.

Effects of Seismic Noise and other
Activities on Subsistence Needs.

The disturbance and potential
displacement of marine mammals by
sounds from seismic activities is the
principle concern related to subsistence
use of the area. The harvest of marine
mammals (mainly bowhead whales,
ringed seals, and bearded seals) is
central to the culture and subsistence
economies of the coastal North Slope
communities (BPX 1996). Displacement
of migrating marine mammals farther
offshore due to behavioral changes
resulting from elevated noise levels
could potentially make harvest of these
species more difficult.

Nuigsut is the community closest to
the area of the proposed activity, and
only harvests bowhead whales during
the fall whaling season. Nuiqsut whalers
typically take zero to three whales each
season, with a trend toward larger
harvests in the most recent years (BPX
1996). Nuigsut whalers concentrate
their efforts on areas north and east of
the Northstar Unit, generally in water
depths greater than 65 ft (20 m). Cross
Island, located 13 miles (20 km) east of
the eastern edge of the primary area of
proposed activity, is the principle field
camp location for Nuigsut whalers.
Thus, most bowhead whales will not
enter the ensonified area until they have
passed through the area used by Nuiqgsut
whalers (BPX 1996).

The location of the proposed seismic
activity is to the south of the main
westward migration route of bowhead
whales. BPX believes that although
whales may be able to hear the sounds
emitted by the seismic array out to a
distance of 30 miles (50 km) or more, it
is unlikely that changes in migration
route will occur at distances of >15
miles (>25 km). As discussed above,
scientific studies have shown obvious
avoidance reactions at distances up to
3.7-5 miles (6—8 km), with one probable
case of avoidance at 15 miles (24
km)(Richardson et al. 1986, Koski and
Johnson 1987, Ljungblad et al. 1988).
However, other bowheads >3.7 miles
(>6 km) from shallow-water seismic
operations showed no obvious
avoidance (BPX 1996).

It is difficult to determine the
maximum distance at which reactions
occur (Moore and Clark 1992), although
whalers believe that some migrating
bowheads are deflected by seismic
operations at distances greater than
those documented by scientific studies
done to date. As a result, BPX is
developing a Communications and
Avoidance Agreement with the whalers
(see BPX 1996) to reduce any potential

interference with the hunt. Also, it is
believed that the monitoring plan
proposed by BPX (LGL 1996) will
provide information that will help
resolve uncertainties about the effects of
seismic exploration on the accessibility
of bowheads to hunters.

In addition, while seismic exploration
in the Northstar Unit has some potential
to influence subsistence seal hunting
activities, the peak season for seal
hunting is during the winter months
when the harvest consists almost
exclusively of ringed seals (BPX 1996).
In summer, boat crews hunt ringed,
spotted and bearded seals (BPX 1996).
The most important sealing area for
Nuigsut hunters is off the Colville delta,
extending as far west as Fish Creek and
as far east as Pingok Island (BPX 1996).
In this area, during summer, sealing
occurs by boat when hunters apparently
concentrate on bearded seals (BPX
1996).

Mitigation

BPX proposes to use biological
observers to monitor marine mammal
presence in the vicinity of the seismic
array. To avoid the potential for serious
injury to marine mammals, BPX will
power down the seismic source if
pinnipeds are sighted within 500 ft (150
m) of the source or if cetaceans are
sighted within 2,130 ft (650 m) of the
source. At 500 ft (150 m), the average
pulse levels will be less than 190 dB (re
1pPa @ 1 m). At 2,130 ft (650 m), the
average pulse level is expected to be
about 180 dB (re 1 pPa @ 1 m), based
on the expected characteristics of the air
gun array to be used in this program,
and on site-specific propagation loss
data (from Miles et al. 1987).

In addition, NMFS proposes to
require BPX to ramp-up the seismic
source from a level less than, or equal
to, 160 dB to its operating level
immediately preceding transmissions at
a rate not exceeding 6 dB/min and to
power-down the array to a level no
greater than 160 dB whenever marine
mammals enter their respective safety
zone. NMFS will recommend ramp-up
be accomplished through software
designed to fire a specified sequence of
guns operating at a designated pressure
until the full array of guns are firing at
peak operating pressure.

Monitoring

As part of their application, BPX
provided a preliminary monitoring plan
for assessing impacts to marine
mammals from seismic surveys in the
Beaufort Sea (LGL 1996). As required by
the MMPA, this monitoring plan will be
subject to a peer-review panel of

technical experts prior to formal
acceptance by NMFS.

Preliminarily, BPX plans to conduct
the following:

(1) Vessel-based Visual Monitoring

Two biologist-observers aboard the
seismic vessel will search for and
observe marine mammals whenever
seismic operations are in progress, and
immediately preceding the start of
shooting. These observers will scan the
area immediately around the vessels
with binoculars during the daytime and
with night vision equipment during the
night. When mammals are detected
within a safety zone designated to
prevent injury to the animals, the
geophysical crew leader will be notified
so that shutdown procedures can be
implemented.

(2) Aerial Surveys

From September 1, 1996 until the
seismic program ends, aerial surveys
will be conducted daily, weather
permitting. The primary objective will
be to document the occurrence,
distribution, and movements of
bowhead and belukha whales in and
near the area where they might be
affected by the seismic pulses. These
observations will be used to estimate the
level of harassment takes and for
assessing the possibility that seismic
operations affect the accessibility of
bowhead whales for subsistence
hunting. Pinnipeds will be recorded
when seen, and sonobuoys will be
dropped to document ambient noise and
characteristics of seismic noise near
whale sightings. Aerial surveys will be
at an altitude of 1,000 ft (300 m) above
sea level. It is tentatively proposed to
avoid direct overflights of the Cross
Island area where whalers from Nuigsut
are based during their fall whale hunt.

The daily aerial surveys are proposed
to cover two grids:

(a) A grid of 12 north-south lines
spaced 8 km (5 miles) apart and
extending to about 30 mi (50 km)
offshore, 30 mi (50 km) east, and 12.5
mi (20 km) west of the Northstar area;

(b) A grid of 8 north-south lines
within the above region, also spaced 5
mi (8 km) apart and mid-way between
the longer lines, to provide more
intensive coverage of the area of the
seismic operations and immediate
surrounding waters.

(3) Acoustical Measurements

A boat-based acoustical measurement
program is proposed for a 10-day period
in mid- to late-August 1996. The
objectives of this survey will be as
follows:
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(a) To measure the levels and other
characteristics of the horizontally-
propagating seismic survey sounds as a
function of distance and aspect relative
to BPX’s seismic source vessel.

(b) To measure acoustic transmission
loss vs. frequency, distance, and
propagation direction in and near the
Northstar Unit, based on transmission
and reception of standardized acoustic
signals having a source level of about
165 dB re 1 pPa @ 1 m. Transmissions
will not be done if bowheads are seen
within 2,130 ft (650 m) of the seismic
array.

(c) To obtain additional site-specific
ambient noise data, which determine
signal-to-noise ratios for seismic and
other acoustic signals at various ranges
from their sources.

In addition, data on ambient noise
and on characteristics of seismic pulses
will be obtained from sonobuoys
dropped and monitored from the survey
aircraft after September 1, 1996.

For a more detailed description of
planned monitoring activities, please
refer to the application and supporting
document (LGL 1996).

Reporting

BPX will provide an initial report to
NMFS within 90 days of the completion
of the seismic program. This report will
provide dates and locations of seismic
operations, details of marine mammal
sightings, estimates of the amount and
nature of all takes by harassment, and
any apparent effects on accessibility of
marine mammals to subsistence users.

A final technical report will be
provided by BPX within 20 working
days of receipt of the document from the
contractor, but no later than April 30,
1996. The final technical report will
contain a description of the methods,
results, and interpretation of all
monitoring tasks.

Consultation

Under section 7 of the Endangered
Species Act, NMFS has begun
consultation on the proposed issuance
of this authorization. Consultation will
be concluded upon completion of the
comment period and consideration of
those comments in the final
determination on issuance of an
authorization.

National Environmental Policy Act

In conjunction with this notice,
NMFS has released an EA that addresses
the impacts on the human environment
from issuance of the authorization and
the alternatives to the proposed action.
A copy of the EA is available upon
request (see ADDRESSES).

Conclusions

NMFS has preliminarily determined
that the short-term impact of conducting
seismic surveys in the Northstar Unit of
the Beaufort Sea will result, at worst, in
a temporary modification in behavior by
certain species of cetaceans. While
behavioral modifications may be made
by these species of cetaceans to avoid
the resultant noise, this behavioral
change is expected to have a negligible
impact on the animals.

As the number of potential incidental
harassment takes will depend on the
distribution and abundance of marine
mammals (which vary annually due to
variable ice conditions and other
factors) in the area of seismic
operations, due to the distribution and
abundance of marine mammals during
the projected period of activity and the
location of the proposed seismic activity
in waters generally too shallow and
distant from the edge of the pack ice for
most marine mammals of concern, the
number of potential harassment takings
is estimated to be small. In addition, no
take by injury and/or death is
anticipated and the potential for
temporary or permanent hearing
impairment will be avoided through
incorporation of the mitigation
measures mentioned above.

Because bowhead whales are east of
the seismic area in the Canadian
Beaufort Sea until late August/early
September, seismic activities are not
expected to impact subsistence hunting
of bowhead whales prior to that date.
After September 1, 1996, BPX will
initiate aerial survey flights for bowhead
whale assessments. Appropriate
mitigation measures to avoid an
unmitigable adverse impact on the
availability of bowhead whales for
subsistence needs will be the subject of
consultation between BPX and
subsistence users.

Also, while summer seismic
exploration in the Northstar Unit has
some potential to influence seal hunting
activities by residents of Nuigsut,
because (1) the peak sealing season is
during the winter months, (2) the main
summer sealing is off the Colville delta
(west and inshore of Northstar), and (3)
the zone of influence by seismic sources
on belukha and seals is fairly small,
NMPFS believes the Northstar seismic
survey will not have an unmitigable
adverse impact on the availability of
these stocks for subsistence uses.

Proposed Authorization

NMFS proposes to issue an incidental
harassment authorization for the 1996
Beaufort Sea open water season for a
seismic survey within the Northstar

Unit provided the above mentioned
mitigation, monitoring and reporting
requirements are incorporated. NMFS
has preliminarily determined that the
proposed seismic activity would result
in the harassment of only small
numbers of bowhead whales, gray
whales, and possibly belukha whales,
bearded seals, and largha seals; will
have a negligible impact on these
marine mammal stocks; and will not
have an unmitigable adverse impact on
the availability of these stocks for
subsistence uses.

Information Solicited

NMFS requests interested persons to
submit comments, information, and
suggestions concerning this request (see
ADDRESSES).

Dated: May 17, 1996.

Patricia A. Montanio,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 96-13287 Filed 5-23-96; 10:02 am]
BILLING CODE 3510-22-F

[1.D. 051796D]

North Pacific Fishery Management
Council; Committee Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of meetings.

SUMMARY: The North Pacific Fishery
Management Council (Council) and its
advisory bodies will meet the week of
June 10, 1996 in Portland, OR. Other
committee and workgroup meetings
may be held on short notice during the
week; notices will be posted at the
meeting site. All meetings are open to
the public with the exception of Council
executive sessions to discuss personnel,
international issues, and litigation. An
executive session is tentatively
scheduled for noon on June 13.
ADDRESSES: Red Lion Hotel Portland
Downtown, 310 S.W. Lincoln, Portland,
OR. Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

DATES: The Advisory Panel (AP) and the
Scientific and Statistical Committee
(SSC) will begin meeting at 9:00 a.m. on
June 10. The SSC will conclude their
meeting by June 12, and the AP will
conclude their meeting on June 13. The
Council will begin their meeting on June
11, at 8:00 a.m. and conclude mid-day
on June 16. The Council will meet in
joint session with the International
Pacific Halibut Commission (IPHC) from
1:00 p.m. to 5:00 p.m. on June 11.
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FOR FURTHER INFORMATION CONTACT:
Council staff, telephone: 907-271-2809.
SUPPLEMENTARY INFORMATION: The
agenda for the meeting will include the
following subjects:

1. Reports from NMFS and the Alaska
Department of Fish and Game on the
current status of the fisheries off Alaska,
and enforcement reports from the U.S.
Coast Guard and NMFS.

2. Final review of a regulatory
amendment to raise ownership caps for
Bering Sea/Aleutian Islands (BSAI)
halibut quota share holders.

3. Final decision on gear allocations
for BSAI Pacific cod fishery.

4. Final decisions on BSAI crab
bycatch management measures,
including proposed closures and
prohibited species limits.

5. Initial review of an amendment
package for measures to improve
retention and utilization of groundfish
species.

6. A report on a proposal to ban night
trawling for Pacific cod and discussion
of whether to proceed with an
amendment analysis.

7. Final decision on proposed
revisions to the Gulf of Alaska and BSAI
groundfish overfishing definitions.

8. Review and approval of a Request
for Proposals for analysis of
management measures for the halibut
charterboat industry off Alaska.

The agenda for the Council’s joint
meeting with the IPHC includes the
following discussion items:

1. IPHC Area 4 biomass distribution.

2. Gridsorting.

3. Bycatch compensation by area.

4. Bycatch limits.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Helen Allen, 907-
271-2809, at least 5 working days prior
to the meeting date.

Dated: May 20, 1996.

Richard W. Surdi,

Acting Director,Office of Fisheries
Conservation and Management,National
Marine Fisheries Service.

[FR Doc. 96-13285 Filed 5-24-96; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 051796C]

Marine Mammals; Scientific Research
Permit (P466C)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
Mr. Scott D. Kraus, New England
Aquarium, Central Wharf, Boston, MA
02110-3399, has applied in due form for
a permit to take by harassment up to
4,000 harbor porpoises (Phocoena
phocoena) in the Gulf of Maine during
the course of acoustic playback
experiments for purposes of scientific
research.

DATES: Written comments must be
received on or before June 21, 1996.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289); and

Director, Northeast Region, NMFS,
One Blackburn Drive, Gloucester, MA
01930-2298 (508/281-9250).

Written data or views, or requests for
a public hearing on this request, should
be submitted to the Director, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13130, Silver
Spring, MD 20910. Those individuals
requesting a hearing should set forth the
specific reasons why a hearing on this
particular request would be appropriate.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216).

The applicant seeks authorization to
take by harassment up to 4,000 harbor
porpoises (Phocoena phocoena) in the
Gulf of Maine during the course of
underwater acoustic playback
experiments. The proposed research is a
continuation of work previously
authorized in 1992, and will provide
data on porpoise responses to various
acoustic stimuli used as acoustic
deterrent devices in commercial fishing
gear.

Dated: May 17, 1996.
Ann D. Terbush,

Chief, Permits and Documentation, Office of
Protected Resources, National Marine
Fisheries Service.

[FR Doc. 96-13286 Filed 5-22-96; 3:24 pm]

BILLING CODE 3510-22-F

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

TIME AND DATE: 10:00 a.m., Thursday,
May 30, 1996.

LOCATION: Room 410, East West Towers,
4330 East West Highway, Bethesda,
Maryland.

STATUS: Closed to the Public.

MATTER TO BE CONSIDERED:

Compliance Status Report

The staff will brief the Commission on the
status of various compliance matters.

For a recorded message containing the

latest agenda information, call (301)
504-0709.
CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East West Highway.,
Bethesda, MD 20207 (301) 504—0800.

Dated: May 22, 1996.

Sadye E. Dunn,

Secretary.

[FR Doc. 96—-13446 Filed 5-23-96; 2:51 pm]
BILLING CODE 6355-01-M

[CPSC Docket No. 96—C0006]

Burlington Coat Factory Warehouse
Corp., a Corporation; Provisional
Acceptance of a Settlement Agreement
and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Provisional acceptance of a
settlement agreement under the
Consumer Product Safety Act.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Consumer Product Safety Act in the
Federal Register in accordance with the
terms of 16 CFR Section 1605.13.
Published below is a provisionally-
accepted Settlement Agreement with
Burlington Coat Factory Corp., a
corporation.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by June 12,
1996.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to the
Comment 96—-C0006, Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207.
FOR FURTHER INFORMATION CONTACT:
William J. Moore, Jr., Trial Attorney,
Office of Compliance and Enforcement,
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Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 504-0626.

SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: May 20, 1996.
Sadye E. Dunn,
Secretary.

Consent Order Agreement

Burlington Coat Factory Warehouse
Corporation (“Burlington Coat Factory”
or “Respondent”) enters into this
Consent Order Agreement with the staff
(“the staff”’) of the Consumer Product
Safety Commission (‘‘the Commission”)
pursuant to the procedures set forth in
section 1605.13 of the Commission’s
Procedures for Investigations,
Inspections, and Inquiries under the
Flammable Fabrics Act (FFA), 16 CFR
part 1605.

This Agreement and Order are for the
sole purpose of settling allegations of
the staff that Respondent sold certain
ladies’ rayon sheer chiffon skirts and
scarves that failed to comply with the
Standard for the Flammability of
Clothing Textiles 16 CFR part 1610
(“the general wearing apparel
standard”’).

Respondents and the Staff Agree

1. The Consumer Product Safety
Commission is an independent
regulatory agency of the United States
government. The Commission has
jurisdiction over this matter under the
Consumer Product Safety Act, 15 U.S.C.
2051 et seq. (CPSA), the Flammable
Fabrics Act, 15 U.S.C. 1191 et seq.
(FAA) and the Federal Trade
Commission Act, 15 U.S.C. 41 et seq.
(FTC).

2. Respondent Burlington Coat
Factory is a corporation organized and
existing under the laws of the State of
Delaware with principal corporate
offices at 1830 Route 130, Burlington,
New Jersey 08016.

3. Respondent is now, and has been,
engaged in one or more of the following
activities: the sale, or the offering for
sale, in commerce, or the delivery for
introduction, transportation in
commerce, or the sale or delivery after
sale or shipment in commerce, of
womens’ skirts and scarves subject to
the general wearing apparel standard.

4. This Agreement is for the sole
purpose of settling the allegations in the
accompanying Complaint. The
Agreement becomes effective only upon
its final acceptance by the Commission
and service of the incorporated Order
upon Respondent. The parties agree to

entry of the attached Order, which is
incorporated herein by reference.

5. Respondent specifically denies the
allegations contained in paragraphs 3-5
of the accompanying Complaint. In
particular, Respondent contends that it
did not knowingly sell rayon sheer
chiffon skirts and scarves that violated
the flammability requirements of the
general wearing apparel standard.
Nothing in this Agreement constitutes
an admission by Respondent that it
violated the law.

6. Respondent further contends that it
has received no reports of injuries from
the use of any products enumerated in
this agreement or the accompanying
Complaint. Respondent makes no
admission of any fault, liability, or
statutory violation. Nor does this
Agreement constitute an admission by
Respondent that it is paying a civil
penalty; any payment referenced in
paragraph Il of the accompanying Order
is solely to settle the Commission’s
contention that a civil penalty is
appropriate.

7. The parties agree that this Consent
Order Agreement resolves the
allegations of the accompanying
Complaint. The Commission
specifically waives its right to initiate
any other criminal, civil or
administrative action against the
Respondent, its shareholders, officers,
directors, employees, and agents with
respect to those alleged violations.

8. Respondent waives any rights to a
formal hearing as to any findings of fact
and conclusions of law regarding the
allegations set forth in the Complaint.
Respondent waives any right to seek
judicial review or otherwise challenge
or contest the validity of the
Commission’s Order.

9. The Commission may disclose the
terms of this Consent Order Agreement
to the public consistent with Section
6(b) of the CPSA.

10. This Agreement and the
Complaint accompanying the
Agreement may be used in interpreting
the incorporated Order. Agreements,
understandings, representations or
interpretations made outside of this
Consent Order Agreement may not be
used to vary or contradict its terms.

Upon acceptance of this Agreement,
the Commission shall issue the
following order.

By:
Paul C. Tang,
Vice President and General Counsel,
Burlington Coat Factory, Warehouse
Corporation, 1830 Route 130, Burlington, New
Jersey 08016.

Date: April 12, 1996.

By:
William J. Moore, Jr.,
Trial Attorney, Division of Administrative
Litigation.

Date: April 12, 1996.
Eric L. Stone,
Acting Director, Division of Administrative
Litigation.
David Schmeltzer,
Assistant Executive Director, Office of
Compliance, Consumer Product Safety
Commission, Washington, DC 20207.

Order

Upon consideration of the Agreement
of the parties

It is hereby ordered That Respondent,
its successors and assigns, agents,
representatives, and employees, directly
or through any corporation, subsidiary,
division, or other business entity, or
through any agency, device or
instrumentality, do forthwith cease and
desist from selling or offering for sale,
in commerce, or introducing, delivering
for introduction, transporting or causing
to be transported, in commerce, or
selling or delivering after sale or
shipment in commerce, any 100% rayon
sheer chiffon skirts or scarves that fail
to comply with the flammability
requirements of the Standard for the
Flammability of Clothing Textiles: 16
C.F.R. Part 1610.

It is further ordered That Respondent
pay to the United States Treasury a civil
penalty of TWO HUNDRED FIFTY
THOUSAND DOLLARS ($250,000)
within twenty (20) days after service
upon Respondent of the Final Order.

It is further ordered That for a period
of three years following the service
upon Respondent of the Final Order in
this matter, Respondent notify the
Commission within 30 days following
the consummation of the sale of a
majority of its stock or following a
change in any of its corporate officers
responsible for compliance with the
terms of this Consent Agreement and
Order.

By direction of the Commission, this
Consent Order Agreement is
provisionally accepted pursuant to 16
C.F.R. Section 1605.13, and shall be
placed on the public record, and the
Secretary is directed to publish the
provisional acceptance of the Consent
Order Agreement in the Commission’s
Public Calendar and in the Federal
Register.
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So ordered by the Commission, this 20th
day of May, 1996.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

Complaint

The staff of the Consumer Product
Safety Commission (*‘staff’’) contends
that Burlington Coat Factory Warehouse
Corporation, a corporation
(““Respondent”), is subject to the
provisions of the Consumer Product
Safety Act, 15 U.S.C. 2051 et seq.
(CPSA); the Flammable Fabrics Act, 15
U.S.C. 1191 et seq. (FFA); the Federal
Trade Commission Act (15 U.S.C. 41 et
seq. (FTC); and the Standard for the
Flammability of Clothing Textiles, 16
C.F.R. part 1601 (“‘the general wearing
apparel standard”). The staff further
contends Respondent violated the
general wearing apparel standard’s
provisions related to the flammability of
certain women'’s rayon sheer chiffon
skirts and scarves.

Based upon the information provided
to the Commission by the staff, the
Commission determined it is in the
public interest to issue this Complaint.
Therefore, by virtue of the authority
vested in the Commission by section
30(b) of the CPSA, 15 U.S.C. 2079(b);
sections 3 and 5 of the FFA, 15 U.S.C.
45; and in accordance with the
Commission’s Rules of Practice for
Adjudicative Proceedings, 16 CFR Part
1025, the Commission hereby issues this
Complaint and states the staff’s charges
as follows:

1. Respondent Burlington Coat
Factory is a corporation organized and
existing under the laws of the State of
Delaware with principal corporate
offices at 1830 Route 130 N, Burlington,
New Jersey, 08016.

2. Respondent is and has been
engaged in one or more of the following
activities: the sale, or the offering for
sale, in commerce, of women'’s sheer
chiffon rayon skirts and scarves subject
to the general wearing apparel
standards.

3.1n 1994 and 1995, Respondent sold
and offered for sale women’s 100%
rayon sheer chiffon skirts and scarves
that did not comply with the
flammability requirements for general
wearing apparel.

4. As the result of these failures to
comply with the general wearing
apparel standard, Respondent sold, or
offered for sale, in commerce, a
significant number of women’s garments
purchased from several different
importers that failed to comply with the
general wearing apparel flammability
standards.

5. After being informed of the
violations involving sheer chiffon skirts
by the Commission staff in 1994,
Respondent nevertheless sold and
offered for sale sheer chiffon scarves
that did not comply with the applicable
flammability requirements.

Relief Sought

Wherefore, the staff requests the
Commission to issue an order requiring
the Respondent to:

Cease and desist from the sale, or the
offering for sale, in commerce, delivery
for introduction, transportation in
commerce, or the sale or delivery after
sale or shipment in commerce, of rayon
sheer chiffon skirts and scarves subject
to the general wearing apparel standards
that fail to comply with such standards.

Wherefore, the premises considered,
the Commission hereby issues this
Complaintonthe ___ day of ,
1996.

Dated:
By direction of the Commission:
David Schmeltzer,

Assistant Executive Director, Office of
Compliance.

[FR Doc. 96-13203 Filed 5-24-96; 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF ENERGY

Establishment of the Fee Policy for
Acceptance of Foreign Research
Reactor Spent Nuclear Fuel

AGENCY: Department of Energy.
ACTION: Notice of establishment of the
fee policy for acceptance of foreign
research reactor spent nuclear fuel.

SUMMARY: This notice establishes the fee
policy for receipt and management of
spent nuclear fuel from foreign research
reactors by the Department of Energy
(DOE). DOE'’s foreign research reactor
spent fuel acceptance policy covers
aluminum-based and TRIGA (Training,
Research, Isotope, General Atomics)
spent fuel and target material containing
uranium enriched in the United States.
For high-income economy countries, the
fee will be no higher than $4,500 per
kilogram of total mass for aluminum
based spent fuel containing highly
enriched uranium (HEU) and TRIGA
spent fuel, and no higher than $3,750
per kilogram of total mass for aluminum
based spent fuel containing low
enriched uranium (LEU). The cost of
shipping the spent fuel to the United
States from high-income economy
countries is not included in the fee, and
will be borne by the reactor operators.
For other countries, the Department will

pay the costs for shipping, receipt, and
management.

FOR FURTHER INFORMATION CONTACT: G. F.
Cole, Director, Office of Spent Fuel
Management (EM—-67), U.S. Department
of Energy, 1000 Independence Ave, SW,
Washington, DC 20585, Telephone (301)
903-1450.

SUPPLEMENTARY INFORMATION: On May
13, 1996, the Department of Energy
(DOE) issued the Record of Decision
(ROD) for the Final Environmental
Impact Statement on a Proposed
Nuclear Weapons Nonproliferation
Policy Concerning Foreign Research
Reactor Spent Nuclear Fuel (DOE/EIS—
0218F of February 1996, the Final EIS).
The ROD specifies that the United
States will accept up to 19.2 MTHM
(metric tonnes of heavy metal) of foreign
research reactor spent fuel in
approximately 22,700 separate elements
and up to approximately an additional
0.6 MTHM of target material over a
thirteen year period. All of this material
contains uranium that was enriched in
the United States.

DOE specified in the ROD that the
following spent fuel and target material
types will be accepted under this policy:

1. Spent nuclear fuel (HEU or LEU)
from foreign research reactors operating
on LEU fuel or in the process of
converting to LEU fuel when the policy
became effective.

2. Spent nuclear fuel (HEU or LEU)
from foreign research reactors that
operated on HEU fuel when the policy
became effective but that formally
commit to convert to LEU fuel. Spent
nuclear fuel will not be accepted from
foreign research reactors that could
convert to LEU fuel but whose operators
or owners do not formally commit, prior
to receipt of their spent fuel into the
United States, to make the conversion.
Similarly, target material containing
uranium enriched in the United States
will only be accepted if reactors wishing
to ship such target material have
formally committed to convert to the
use of LEU targets, when such targets
become available. The terms and
commitments for conversion are
discussed in the ROD.

3. HEU spent nuclear fuel from
foreign research reactors having lifetime
cores, from foreign research reactors
planning to shut down by a specific date
while the policy is in effect, and from
foreign research reactors for which a
suitable LEU fuel is not available.

4. HEU or LEU spent nuclear fuel
from foreign research reactors that are
already shut down.

5. Unirradiated HEU or LEU fuel from
eligible foreign research reactors will be
accepted as spent nuclear fuel.
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As stated in the ROD, DOE will not
accept LEU spent fuel from any
individual foreign research reactor until
the HEU spent fuel at that reactor has all
been shipped, unless there are
extenuating circumstances (e.g.,
deterioration of one or more LEU
elements sufficient to cause a safety
problem if acceptance were delayed). In
addition, DOE will not accept spent fuel
(HEU or LEU) from new foreign research
reactors starting operation after the date
of implementation of the policy.

The ROD specifies that the United
States will charge high-income-economy
countries a fee that will be published in
a separate Federal Register Notice (this
constitutes that notice). The ROD also
specifies that DOE will bear the full cost
of shipping and managing foreign
research reactor spent fuel from other
countries, including at-reactor
preparation. The countries from which
spent fuel would be accepted, and
definition of whether or not they are
considered to be high-income-economy
countries, are listed in the ROD and the
Final EIS. The Final EIS also identifies
the estimated number of spent nuclear
fuel shipments from each country, and
the estimated number of casks each
country would ship.

The fee will be no higher than $4,500
per kilogram of total mass (not heavy
metal mass) for aluminum based spent
fuel containing HEU and TRIGA spent
fuel, and no higher than $3,750 per
kilogram of total mass for aluminum
based spent fuel containing LEU. Total
mass includes, among other things, the
mass of cladding, structural materials,
the aluminum fuel matrix, overpack
canning. The actual fee will be
established in DOE’s spent fuel
acceptance contracts. These fees will be
used to cover all aspects of receipt and
management of the spent nuclear fuel by
DOE, including geologic disposal. The
cost of preparing the spent nuclear fuel
for shipment to the United States (e.g.,
inspection, documentation, and
canning, if necessary), and shipping the
spent nuclear fuel to a DOE spent fuel
management site in the the United
States, is not included in the fee and is
not an obligation of the United States.
These costs will be borne by the
individual reactor operators in high-
income-economy countries. Fees are
due and payable upon DOE acceptance
of the spent nuclear fuel at the DOE
management site.

No fee is specified in this notice for
acceptance of target material. This fee
will be established separately at a later
time.

For spent fuel not covered by a valid,
signed DOE acceptance contract, DOE
reserves the right to modify the fee

upward or downward at any time to
respond to changed circumstances,
including a change in the cost of
managing the spent fuel in the United
States.

Issued at Washington, DC., on May 22,
1996.
Jill Lytle,
Deputy Assistant Secretary, Office of Nuclear
Material and Facility Stabilization
Environmental Management.
[FR Doc. 96-13283 Filed 5-24-96; 8:45 am]
BILLING CODE 6450-01-P

Notice of Waste Acceptance, Storage,
and Transportation Services

AGENCY: Office of Civilian Radioactive
Waste Management, Department of
Energy.

ACTION: Request for expression of
interest and comments.

SUMMARY: The Office of Civilian
Radioactive Waste Management
(OCRWM) is responsible under the
Nuclear Waste Policy Act of 1982, as
amended (NWPA) for transporting spent
nuclear fuel (spent fuel) from
commercial nuclear reactor sites to a
Federal facility for storage or disposal.
The Standard Contract for Disposal of
Spent Fuel and/or High Level
Radioactive Waste (10 CFR part 961)
details the arrangements between the
Department and the owners and
generators of spent fuel (Purchasers) for
the Department to accept the spent fuel
at the Purchasers’ sites for transport to
the receiving Federal facility. Section
137(a)2 of the NWPA requires the
utilization of private industry to the
“fullest extent possible” in the
transportation of spent fuel.

OCRWM is developing a plan for the
performance of its waste acceptance,
storage and transportation
responsibilities which are set forth in
the NWPA and Standard Contract and is
soliciting input from interested parties
as to its proposed approach.

DATES: Submissions of interest and
comments in response to this Notice
should be received by the Department
no later than three weeks from the date
of this announcement. A presolicitation
conference may be held this summer, if
so, a separate Notice will be issued
identifying the date. Respondents to this
Notice will be placed on a list to receive
additional information which may
include draft solicitation documents in
preparation for the presolicitation
conference.

ADDRESSES: Submissions of interest
including any comments should be sent
to: Michelle Miskinis, Contracting
Officer, U. S. Dept. Of Energy, 1000

Independence Ave. SW, Attention: HR—
561.21, Washington D.C. 20585.

FOR FURTHER INFORMATION CONTACT: Ms
Michelle Miskinis (DOE/HR-561.21),
202—-634-4413 or Ms Beth Tomasoni
(DOE/HR-561.21), 202—634—-4408.
SUPPLEMENTARY INFORMATION: The
following describes key features of the
OCRWM proposed approach:

Scope of Services: DOE anticipates
contracting for supplies and services
which would include: accepting spent-
fuel from Purchasers’ facilities (as
identified in the Acceptance Priority
Ranking and Annual Capacity Reports
and supplying compatible
transportation (and possibly storage)
casks and equipment and transporting
spent-fuel to a designated Federal
facility. Contractors would also be
responsible for any intermodal transport
required, including heavy haul.
Contractors may be permitted to alter
the order of spent-fuel acceptance to
achieve efficiency of operation or to
lower costs. Contractors would work
with Purchasers to determine the best
way to service a site and would
recommend preferred transportation
routes to the Federal facility.
Contractors will also be required to
interface with those State, Local and
Tribal governments along the selected
routes.

The location and type of Federal
facility (either a repository or an interim
storage facility (ISF) cannot yet be
determined. Initially, spent-fuel
delivered to the Federal site would be
canistered before arrival at the facility,
but at some point in the service period
the contractor may be required to
handle uncanistered spent-fuel.
Transportation and storage equipment
to be supplied would be required to
comply with applicable Nuclear
Regulatory Commission (NRC) and
Department of Transportation (DOT)
regulations, OCRWM acceptance
criteria, and standard commercial
practices.

Contract Type: Competitive, fixed-
price type, contracts are being
considered with a phased
implementation that includes sequential
development of business/servicing
plans describing contractors’ individual
approaches, fabrication/acquisition of
hardware, and transportation services
operations. More than one award is
anticipated. One approach under
consideration is to divide the country
into regions, for example, the four NRC
regions. No contractor would be
awarded more than two regional service
contracts. It is envisioned that there will
be several Requests for Proposals (RFPs)
issued over several decades for these
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services with more than one award
made under each RFP.

Contract Term: A contract term of five
to ten years is envisioned. This would
allow a contractor two to three years to
procure transportation and storage
equipment and achieve operational
readiness. Performance of waste
acceptance and transportation services
would take place over the remaining
period of any contract. A service period
spanning several years also would allow
contractors the flexibility to improve the
efficiency of operations and reduce
costs.

Schedule: Schedule specifics will be
addressed in any solicitation. For
planning purposes, it is expected that a
Federal facility could be in operation to
receive spent fuel within four years of
statutory direction, and contractors
could be expected to begin developing
service arrangements with Purchasers
two to three years before spent fuel
shipment.

Submissions of Interest

OCRWM is interested in receiving
expressions of interest and comments
relating to this proposed approach for
carrying out its waste acceptance,
transportation and any storage functions
especially with regard to the following
issues:

1. The ability of transportation service
contractors and individual Purchasers to
reach agreement on methods and
schedules for servicing specific utility
sites, including ways to foster Purchaser
cooperation.

2. The willingness of Purchasers to
construct temporary or permanent
physical plant modifications and to
obtain license amendments or technical
specification changes that would
improve the efficiency and reduce the
costs of loading and removal of spent
fuel from individual plants.

3. The reasonableness of dividing the
country into a number of regions to
preserve competition and industrial
capability in the marketplace, while still
ensuring low cost services to OCRWM.

4. The capability of the nuclear
industry to acquire sufficient spent fuel
canister, transportation cask, and
storage module production capacity to
meet near-term service contractor
requirements.

5. Potential business arrangements/
pricing structures which might increase
contractor freedom and flexibility to
develop and implement innovative
approaches to improve system
efficiency and lower costs, reduce or
eliminate the need for front-end
financing by OCRWM of contractor
activities and procurements, or mitigate

risks associated with programmatic
uncertainties.

6. Alternative methods of structuring
this procurement to ensure competition
on future procurements.

DOE will consider and may utilize all
information, recommendations, and
suggestions provided in response to this
notice. Respondents should not provide
any information that they consider to be
privileged or confidential or which the
respondent does not want disclosed to
the public. DOE does not intend to
respond to comments, either to
individual commentors or by
publication of a formal notice. Each
submittal should consist of one original
and three photocopies.

This notice should not be construed
(1) as a commitment by the Department
to enter into any agreement with any
entity submitting an expression of
interest or comments in response to this
Notice, (2) as a commitment to issue any
RFP concerning the subject of this
Notice, or (3) as a request for proposals.

Issued in Washington, DC, on May 21,
1996.

Scott Sheffield,

Director, Headquarters Operation Division
“B”, Office of Placement and Administration.
[FR Doc. 96-13244 Filed 5-24-96; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. CP96-517-000]

Algonquin LNG, Inc.; Notice of
Application

May 21, 1996.

Take Notice that on May 13, 1996,
Algonquin LNG, Inc. (Algonquin LNG),
1284 Soldiers Field Road, Boston,
Massachusetts, 02135, filed in Docket
No. CP96-517-000 an application for a
certificate of public convenience and
necessity under Section 7(c) of the
Natural Gas Act (NGA) and a request for
abandonment of services and facilities
under Section 7(b) of the NGA.
Algonquin LNG seeks authorization for
new services and facilities so that it will
have the enhanced flexibility to receive
from its customers natural gas to be
liquefied and stored as liquefied natural
gas (LNG), and to withdraw and deliver,
as requested by its customer(s), such
natural gas in liquid or gaseous form.
Algonquin LNG’s proposal is more fully
set forth in its application which is on
file with the Commission and open for
public inspection.

Specifically, Algonquin LNG seeks
authorization to:

(1) acquire, own, and operate existing
pipeline facilities for the purpose of

connecting its storage facility to the
interstate pipeline grid;

(2) construct, own, and operate new
pipeline, liquefaction, high-pressure
vaporization, metering, and ancillary
facilities; and,

(3) provide an enhanced LNG firm
and interruptible handling service,
which will include natural gas
liquefaction, LNG storage and LNG
vaporization on an open access, self-
implementing blanket basis.

Algonquin LNG also wants the
Commission to:

(4) approve the terms and conditions
of a restated and revised FERC Gas
Tariff;

(5) approve a Blanket Certificate
under Part 157, Subpart F, of the
Commission’s Regulations for the
construction from time to time of
eligible facilities other than those at the
LNG plant site; and,

(6) authorize the abandonment,
pursuant to Section 7(b) of the NGA, of
the services it presently provides, and
the low-pressure vaporizers and certain
other facilities currently in service at
Algonquin LNG’s site.

Algonquin LNG currently owns and
operates a 600,000 barrel LNG storage
facility located at a site on the west bank
of the Providence River in Providence,
Rhode Island. Algonquin LNG utilizes
such LNG storage facility to provide
firm and interruptible open access LNG
storage and vaporization service
approved under Part 284 of the
Commission’s regulations pursuant to
Algonquin LNG’s Rate Schedules FST—
LG and IST-LG. Algonquin LNG says
that its current LNG plant does not have
direct access to the interstate pipeline
grid, but that vaporized LNG is
delivered into the interstate system via
displacement through the local
distribution facilities of Providence Gas
Company (Providence Gas).

Algonquin LNG proposes by this
application to enhance its LNG storage
services by installing liquefaction
capability at its LNG plant and to
establish a direct connection to the
interstate pipeline grid. Algonquin LNG
will acquire two 10-inch lines under the
Providence River near its LNG plant
